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REQUEST FOR DIRECT APPELLATE REVIEW

Pursuant to Mass. R. App. P. 11(a), the

Commonwealth moves this Court to grant direct

appellate review on the questions of whether the

doctrine of abatement ab initio should continue to be

applied in its current form in the courts of

Massachusetts, and whether, if so, it should be

applied in the case of a defendant who commits suicide

with the goal of abating his conviction.

STATEMENT OF PRIOR PROCEEDINGS

On April 15, 2015, following a trial that had

lasted more than three months, a Bristol Superior

Court jury (Garsh, J., presiding) found Aaron

Hernandez guilty of first-degree murder on a theory of

extreme atrocity or cruelty (G.L. c. 265, § 1),

carrying a firearm without a license (G.L. c. 269, §

10(a)), and unlawful possession of ammunition (G.L. c.

269, § 10(h)) [RA 44]. Judge Garsh sentenced him to

life in prison without the possibility of parole for

murder, and to concurrent terms of 2y2-3 years and one

year in state prison on the firearm and ammunition

charges [RA 44-45]. He received 659 days of jail

credit [RA 45].



On April 20, 2017, the defense filed a Motion to

Abate Prosecution and Notification of Death of

Defendant-Appellant Aaron Hernandez [RA 57]. The

Commonwealth filed an opposition to the motion on May

1®*^; further filings were made by both parties, and a

hearing was held before Judge Garsh on May 9^^ [RA 57-

58]. On that same day, she issued a Memorandum and

Order allowing the Motion to Abate Prosecution,

vacating Hernandez's convictions, and dismissing the

underlying indictments and notice of appeal [RA 58,

65-75] .

On May 12, 2017, the Commonwealth moved to

dismiss its remaining untried indictments against

Hernandez, and on May 15*^^ the motion was allowed [RA

58-59] .

On October 24, 2017, with leave of a Single

Justice of this Court (Lowy, J.), the Commonwealth

filed a Notice of Appeal from the allowance of the

Motion to Abate Prosecution [RA 59, 63]. The defense

moved to strike the notice of appeal, which McGuire,

J., endorsed, "No action taken as defense counsel's

authority to represent the defendant terminated on his

death. Chandler v. Dunlop, 311 Mass. 1, 5 (1942)" [RA

59] . On November 29^^ the defense filed a "Motion to



Reconsider Sua Sponte Order barring consideration of

Motion to Strike Notice of Appeal and purporting to

Disqualify Counsel and Memorandum in Support thereof,"

which Judge McGuire denied on December 4*^^ [RA 59] . The

defense had also asked Justice Lowy to reconsider his

decision allowing the Commonwealth leave to appeal; he

denied this motion on January 19, 2018 [RA 63-64].

On January 22'^'^, the defense filed a "Request for

Reciprocal Assistance of the Court" before the Single

Justice, seeking a right to file a cross-appeal

challenging the admission of certain evidence at the

abatement hearing [RA 64]. This does not appear to

have been acted on.

On January 23, 2018, this case was entered in the

Appeals Court.

STATEMENT OF RELEVANT FACTS

On the morning of April 19, 2017, slightly more

than two years after his convictions, and while his

appeal was pending, the defendant hanged himself at

the Souza-Baranowski Correctional Center. The

defendant had blocked the windows of his cell,

apparently to avoid being seen by guards during

wellness checks. Further, he jammed cardboard into the

track of the cell door to impede access by rescuers or



others. He left three handwritten notes evidencing his

intention to kill himself. In one of those notes,

addressed to his fiancee and the guardian of their

child, he stated: "YOURE RICH." The death certificate,

dated April 20, 2017, lists the manner of death as

"suicide."

The next day, on April 20, 2017, Hernandez's

appellate attorneys filed a motion in the Superior

Court seeking abatement ab initio of all of his

convictions and dismissal of the indictments. Although

the trial judge (Garsh, J.) acknowledged "the harsh

emotional effects of abatement on victims and their

families," she indicated that she was "constrained to

conclude that victims' rights statutes do not alter

the longstanding and controlling practice of abatement

of criminal proceedings" [RA 68].

ISSUES OF LAW RAISED BY THE APPEAL

I. Should abatement ab initio continue to be the

common law in Massachusetts, and if so, is the

public entitled to an explanation of why this
doctrine continues to be the best policy
notwithstanding the costs to victims and to the
public sense of justice?

II. Even if abatement ab initio continues to apply
in the majority of cases, should it apply in
the case of a defendant who has committed

suicide with the intention of causing his
convictions to be abated?



Both issues were raised below, in the

Commonwealth's opposition to the defense's motion for

abatement of Hernandez's convictions. Following Judge

Garsh's allowance of the motion, the Commonwealth

sought to bring consideration of both issues before

this Court by means of a petition pursuant to G.L. c.

211, § 3, asking the Single Justice to reserve and

report the case to the full panel. Justice Lowy

ultimately denied the petition on the ground that the

Commonwealth had a right of appeal, and granted the

Commonwealth permission to file a late notice of

appeal by a date certain, stating that, "Should the

case be appealed, this Court will give consideration

to an application for direct appellate review" [RA

63]. The Commonwealth filed a notice of appeal within

the time frame set forth by the Single Justice [RA 59,

69] .

ARGUMENT

THE IMPORTANT CONSIDERATIONS IMPLICATED WHEN A

CRIMINAL DEFENDANT DIES DURING THE PENDENCY OF HIS

DIRECT APPEAL ARE IN NEED OF A MORE THOROUGH TREATMENT

THAN THEY HAVE THUS FAR RECEIVED IN MASSACHUSETTS. THE

SUPRERO: JUDICIAL COURT IS THE PROPER FORUM, AS THIS IS

A MATTER CURRENTLY GOVERNED ENTIRELY BY COMMON LAW,

AND THIS COURT IS THE INSTITUTION "RESPONSIBLE FOR THE

CONTENT OF THAT COMMON LAW."



The question of what future, if any, the doctrine

of abatement ab initio should have in this

Commonwealth is an appropriate and timely one for this

Court to consider. The doctrine is a matter of common

law: its existence and scope in Massachusetts are

defined entirely by a handful of decisions of this

Court. Commonwealth v. De Le Zerda, 416 Mass. 247, 250

(1993); Commonwealth v. Latour, 397 Mass. 1007 (1986);

Commonwealth v. Harris, 379 Mass. 917 (1980);

Commonwealth v. Elsen, 368 Mass. 813, 814 (1975). See

United States v. Parsons, 367 F.3d 409, 414 (5th Cir.

2004) ("Given that the doctrine of abatement ab initio

is largely court-created and a creature of the common

law, the applications of abatement are more amenable

to policy and equitable arguments.") [RA 79]. While it

is within the power of the Legislature to weigh in on

this issue should it choose to do so, it is equally

appropriate for this Court, as custodian of the common

law, to give consideration to a doctrine that has to

date been entirely its creation.^

^ Indeed, the Supreme Court of Virginia, having
conducted its own review of the issue in 2011,

concluded that under the constitution and statues of

Virginia the relevant questions of policy should be
left to the legislature, but that abatement ab initio

should not apply in Virginia unless the legislature



Nor would doing so be outside the scope of this

Court's practice. Earlier this year, a majority of

this Court abolished common-law felony-murder in

Massachusetts - a change to the criminal legal

landscape of far greater consequence than anything

relating to the criminal record of a deceased

defendant could possibly be. The concurring opinion

that effected this change deals at great length with

the relatively recent origins of the doctrine of

felony-murder, the complex circumstances in which it

arose, and the logical problems it had long posed when

viewed in the broader context of our criminal law. The

concurrence concludes:

Felony-murder liability is a creation of our

common law, and this court is responsible for the
content of that common law. When our experience
with the common law of felony-murder liability
demonstrates that it can yield a verdict of
murder in the first degree that is not consonant
with justice, and where we recognize that it was

saw fit to adopt it. Bevel v. Commonwealth, 111 S.E.2d
789, 794-795 (Va. 2011) ("We conclude that if it is to

be the policy in Virginia that a criminal conviction
necessarily will abate upon the death of the defendant
while an appeal is pending and whether there should be
a good cause exception in that policy, the adoption of
such a policy and the designation of how and in what

court such a determination should be made is more

appropriately decided by the legislature, not the
courts. For these reasons, we hold that the Court of

Appeals erred in applying the abatement doctrine to

Bevel's criminal appeal." (internal citation omitted))
[RA 99-100].



derived from legal principles we no longer accept
and contravenes two fundamental principles of our
criminal jurisprudence, we must revise that
common law so that it accords with those

fundamental principles and yields verdicts that
are just and fair in light of the defendant's
criminal conduct.

Commonwealth v. Brown, 477 Mass. 805, 836 (2017).

All of these considerations apply here. While

Massachusetts has a statutory scheme for dealing with

a circumstance in which a party to a civil case dies

during the pendency of litigation, e.g., G.L. c. 228,

§§ 1-11 & 14; c. 260, § 10; Mass. R. Civ. P. Rule 25,

the legislature has never provided any guidance on

what is to be done when a criminal defendant dies

under similar circumstances. The first published court

decision addressing the issue was handed down as

recently as 1975, Eisen, 368 Mass, at 814 ("[w]hen a

criminal defendant dies pending his appeal, normally

the judgment should be vacated and the indictment

dismissed. This is the general practice elsewhere."),

and it and its successor cases have applied the

doctrine of abatement ab initio elliptically, without

ever giving due consideration to the question of why,

or whether, this is the appropriate doctrine to apply

in Massachusetts. De he Zerda, 416 Mass, at 250 ("When

a defendant dies while his conviction is on direct

8



review, it is our practice to vacate the judgment and

remand the case with a direction to dismiss the

complaint or indictment, thus abating the entire

prosecution. . . . None of the policy reasons arguably

supporting abatement of the entire proceeding applies

here."); Latour, 397 Mass, at 1007 ("When a criminal

defendant dies pending his appeal, the general

practice is to dismiss the indictment. Commonwealth v.

Eisen, 368 Mass. 813 (1975). There is nothing about

the issues raised in this appeal that leads us to vary

this general rule."); Harris, 379 Mass, at 917 ("If a

criminal defendant dies while his appeal is under

consideration, normally the judgment should be vacated

and the indictment dismissed. Commonwealth v. Eisen,

368 Mass. 813 (1975). Neither the asserted importance

of the issues nor any personal interest in the

defendant's vindication is sufficient to warrant

deciding the appeal. Id. at 814. Counsel have not

presented any other reason why we should decide this

appeal.").

It is not a question that answers itself: other

states deal with the issue in a variety of different

ways. See Brass v. State, 325 P.3d 1256, 1257 (Nev.

2014), and cases cited ("There are three general



approaches when a criminal defendant dies while his or

her appeal from a judgment of conviction is pending:

(1) abate the judgment ab initio, (2) allow the appeal

to be prosecuted, or (3) dismiss the appeal and let

the conviction stand.") [RA 89]. There has never been

a single national consensus on the issue, and even the

"general practice" cited in Eisen has been

diminishing, as state after state gives greater and

lengthier consideration to the competing interests and

principles implicated, particularly the growing

emphasis on the rights of victims. This consideration

has frequently occurred in the form of a lengthy and

reasoned analysis of the issue by the state's court of

last resort. See, e.g.. Brass, 325 P.3d at 1256 [RA

88-90]; State v. Benn, 274 P.3d 47 (2012) [RA 91-94];

Bevel V. Commonwealth, 717 S.E.2d 789 (2011) [RA 95-

101]; State V. Carlin, 249 P.3d 752 (Alas. 2011) [RA

102-113]; State v. Devin, 142 P.3d 599 (Wash. 2006)

[RA 114-120]; Surland v. State, 895 A.2d 1034 (Md.

2006) [RA 121-132]; State v. Korsen, 111 P.3d 130

(Ida. 2005) [RA 133-137]; State v. Makaila, 897 P.2d

967 (Haw. 1995) [RA 138-142]; People v. Peters, 537

N.W.2d 160 (Mich. 1995) [RA 143-149]; State v.

McDonald, 424 N.W.2d 411 (Wis. 1988) [RA 150-157]; see

10



also State v. Burrell, 837 N.W.2d 459 (Minn. 2013)

(deciding in favor of adopting abatement ab initio)

[RA 158-167]. Massachusetts would benefit from its own

such decision: abatement ab initio is not an intuitive

doctrine, and if this Commonwealth is to continue to

apply it, its people deserve a full and fair

explanation of why the public justice requires it.

Furthermore, consideration of this area of law by

this Court is warranted because even if the underlying

doctrine of abatement ab initio is to remain, there

are important questions regarding its application that

have not yet been answered. As matters currently

stand, there is not even any guidance in Massachusetts

law as to who has standing to represent the interests

of a deceased defendant in a criminal case - a matter

which has caused confusion in the course of the

present litigation. More broadly, there are unanswered

questions about the scope of the doctrine itself.

Within this past year, this Court, citing Da La Zerda,

ruled that in the case before it "the interests of

justice" warranted departure from the rule established

in De La Zerda, and considered the further appellate

review claims of a defendant who had died after the

Appeals Court ruled on his case, and thus would not

11



ordinarily be entitled to review. Conunonwealth v.

Squires, 476 Mass. 703, 707-707 (2017). Such a ruling

naturally raises the question of what other

circumstances might also warrant such an exception to

usual practice in the interests of justice.

The instant case presents the question of whether

a convicted criminal defendant can guarantee that his

conviction will be vacated by killing himself.^ If the

answer to this question is "yes" in all circumstances,

it would provide some number of defendants with a

perverse incentive to suicide. It also provides an

opportunity for defendants in particular factual

scenarios to game the system - for instance ensuring

that money owed in restitution remains with their

heirs rather than being paid to their victims - in

ways that are fundamentally contrary to public

justice. More broadly, it risks creating an impression

in the mind of the public that the defendant "got away

with it" or "escaped justice," thereby diminishing

^ There are contested factual issues surrounding the
applicability of this scenario to Mr. Hernandez, which
the parties continue to disagree on and the motion
judge did not resolve. It is not necessary for this
Court to resolve those factual disputes in order to
provide guidance about the law to be applied to cases
that, like this one, raise such an issue.

12



public faith in the justice system without providing

anything of equal value in return.

But the issue is a complicated one, which is all

the more reason why it warrants the consideration of

this Court. There are, as the motion judge noted [RA

71-74], many reasons a person might commit suicide,

and any one person may have multiple motivations for

doing any single action. The Commonwealth suggests

that a reasonable way to draw the line would be a test

like that applied in Commonwealth v. Szerlong, 457

Mass. 858 (2010), which held that a defendant may

forfeit his right to confront a witness by marrying

her, and that in making such a determination it is

necessary only that making the witness unavailable

have been a reason for the marriage, rather than the

only reason. Szerlong, 457 Mass, at 865 ("The judge

did not need to find that making [the victim]

unavailable as a witness was the defendant's sole or

primary purpose in marrying her; it is sufficient that

it was a purpose in marrying her."); see also

Commonwealth v. Edwards, 444 Mass. 526, 542 ("The

forfeiture by wrongdoing doctrine as we have

articulated it above, contains no independent

'wrongdoing' requirement.") Similarly, a defendant's

13



conviction could stand if a judge found that one of

his motivations in killing himself was to void his

conviction, without its being necessary to find that

that was his only motivation. Such a rule would

prevent the justice system and the public trust from

being taken advantage of, while providing that a

defendant who killed himself with no evidence that he

did so in an effort to manipulate the course of

justice would be treated like any other defendant.

Whatever the answers to these questions are

ultimately determined to be, they are important

questions, timely ones, and ones that subsidiary

courts lack the full power to consider. The Supreme

Judicial Court is the proper foriom for consideration

of this case.

STATEiyffiNT OF REASONS WHY

DIRECT APPELLATE REVIEW IS APPROPRIATE

Direct appellate review is appropriate in this

case because it presents a "question[] of first

impression or novel question[] of law which should be

submitted for final determination to the Supreme

Judicial Court," as well as a " question[] of such

public interest that justice requires a final

14



determination by the full Supreme Judicial Court."

Mass. R. App. P. 11(a).

As explained in the Argument, above, this case

presents a combination of novel questions of law, and

matters of public interest which this Court has

resolved elliptically in past decisions but has never

fully addressed. At the root of all of these are

questions about what the shape of the common law of

Massachusetts should be going forward, and what shape

it is necessary to have it take in order for justice

not only to be done, but to be seen to be done. For

all of these reasons, direct appellate review is not

only appropriate, but also necessary.

Respectfully submitted,

THOMAS M. QUINN, III

District Attorney

Shoshana E. Stern

Assistant District Attorney
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Scheduled

07/09/2014
02:00 PM

Criminal 1 (Fall
River)

Courtroom
9

Motion Hearing Veary, Jr., Hon.
Raymond P

Held as
Scheduled

07/14/2014
04:00 PM

Criminal 3 (Fail
River)

Courtroom
6

Status Review Garsh, Hon. E.
Susan

Held as

Scheduled

07/21/2014

04:00 PM

Criminal 3 (Fall
River)

Courtroom
6

Status Review Garsh, Hon. E.
Susan

Held as
Scheduled

07/22/2014
09:00 AM

Criminal 3 (Fall
River)

Courtroom
6

Conference to Review Status Garsh, Hon. E.
Susan

Held as

Scheduled

07/22/2014
12:00 PM

Criminal 3 (Fail
River)

Courtroom
6

Conference to Review Status Garsh, Hon. E.
Susan

Rescheduled

07/22/2014
02:00 PM

Criminal 3 (Fall
River)

Courtroom

6
Hearing on [}wyer Motion Garsh, Hon. E.

Susan
Rescheduled

07/22/2014
02:00 PM

Criminal 1 (Fall
River)

Courtroom
9

Hearing on Dwyer Motion Veary, Jr., Hon.
Raymond P

Canceled

08/11/2014

09:00 AM
Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Garsh, Hon. E.
Susan

Held as

Scheduled

09/30/2014

09:00 m
Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Garsh, Hon. E.
Susan

Held as

Scheduled

10/01/2014

09:00 AM
Criminal 3 (Fall
River)

Courtroom

6

Motion Hearing Garsh, Hon. E.
Susan

Held as

Scheduled

10/02/2014

09:00 AM

Criminal 3 (Fall
River)

Courtroom

6

Motion Hearing Garsh, Hon. E.
Susan

Held as

Scheduled

10/08/2014

02:00 PM
Criminal 3 (Fall
River)

Courtroom

6
Evidentiary Hearing on
Suppression

Mclntyre, Hon.
Frances A

Held as
Scheduled

10/20/2014

09:00 AM
Criminal 3 (Fall
River)

Courtroom

6
Motion Hearing Rescheduled
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10/30/2014
12:15 PM

Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Garsh, Hon. E.
Susan

Held as
Scheduled

11/06/2014
02:30 PM

Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Rescheduled

11/10/2014

11:00 AM
Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Nickerson, Hon.
Gary A

Canceled

12/12/2014
09:00 AM

Criminal 3 (Fail
River)

Courtroom

6
Motion Hearing Nickerson, Hon.

Gary A
Rescheduled

12/12/2014
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Final Pre-Trial Conference Kane, Hon. Robert J Held as
Scheduled

12/22/2014

09:15AM

Criminal 2 (Fall
River)

Courtroom
7

Final Pre-Trial Conference Kane, Hon. Robert J Held as
Scheduled

01/06/2015
09:00 AM

Criminal 2 (Fail
River)

Courtroom
7

Final Pre-Trial Conference Held as

Scheduled

01/06/2015
02:00 PM

Criminal 3 (Fail
River)

Courtroom

6
Conference to Review Status Garsti, Hon. E.

Susan
Not Held

01/06/2015

02:00 PM
Criminal 2 (Fail
River)

Courtroom
7

Conference to Rew'ew Status Garsh, Hon. E
Susan

Held as

Scheduled

01/07/2015

09:00 AM
Criminal 2 (Fail
River)

Courtroom
7

Motion Hearing Garsh, Hon. E.
Susan

Held as
Scheduled

01/09/2015
09:00 AM

Criminal 3 (Fail
River)

Courtroom
6

Jury Trial Garsh, Hon. E.
Susan

Not Held

01/09/2015
09:00 AM

Criminal 2 (Pali
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

01/12/2015

09:00 AM
Criminal 2 (Fail.
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

01/13/2015

09:00 AM

Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

01/15/2015

09:00 AM
Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

01/16/2016
08:30 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

01/20/2015

06:30 AM
Criminal 2 (Fail
River)

Courtrmm
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

01/21/2015
08:30 AM

Criminal 2 (Fail
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

01/22/2015

08:30 AM
Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

01/23/2015

08:30 AM

Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

01/26/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

01/27/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Canceled

01/28/2015

09:00 AM
Criminal 2 (Fail
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Canceled

01/29/2015

09:00 AM
Criminal 2 (Fail
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Held as

Scheduled

01/30/2015
09:00/^1/1

Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

Jury Trial Canceled
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02/02/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Garsh, Hon. E.
Susan

02/03/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/04/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/05/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

02/06/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

02/09/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Not Held

02/10/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Not Held

02/11/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Held as

Scheduled

02/12/2015
09:00 AM

Criminal 2 (Fail
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Not Held

02/13/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Held as

Scheduled

02/17/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Held as
Scheduled

02/16/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/19/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom

7
Jury Trial Garsh, Hon. E.

Susan
Held as

Scheduled

02/20/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/23/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

02/24/2016

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

02/26/2015

09:00 AM
Criminal 2 (Fall
River),

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/26/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

02/27/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/02/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Ju7 Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/03/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7
Ju7 Trial Garsh, Hon. E.

Susan
Held as

Scheduled

03/03/2015

09:00 AM
Criminal 3 (Fall
River)

Courtroom
6

Ju7 Trial Cosgrove, Hon.
Robert C

Not Held

03/04/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Ju7 Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/05/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Ju7 Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/06/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Ju7 Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/09^015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Ju7 Trial Garsh, Hon. E.
Susan

Held as

Scheduled
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03/10/2015

09:00/MVI

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/11/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/12/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/13/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh. Hon. E.
Susan

Held as

Scheduled

03/17/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

03/18/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

03/19/2016

09:00 AM

Criminal 2 (Fall
River)

Courtmom

7

Jury Trial Garsh, Hon. E,
Susan

Held as
Scheduled

03/20/2015
09:00 AM

Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/23/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh. Hon. E.
Susan

Held as

Scheduled

03/24/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

03/25/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7
Motion Hearing Garsh, Hon. E.

Susan
Held as
Scheduled

03/26/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

03/27/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/30/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

03/31/2015

09:00 AM
Criminal 2 (Fail
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/01/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

04/02/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/03/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/06/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/07/2015

09:00 AM
Criminal 2 (FaO
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/08/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

04/09/2015

09:00 AM
Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/10/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/13/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as

Scheduled

04/14/2015

09:00 AM

Criminal 2 (Fall
River)

Courtroom
7

Jury Trial Garsh, Hon. E.
Susan

Held as
Scheduled

Jury Trial
— • —

—
_  . _ . .. .
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04/15/2015
09:00 AM

Criminal 2 (Fall
River)

Courtroom

7
Garsh, Hon. E.
Susan

Held as

Scheduled

06/12/2015
09:00 AM

Criminal 3 (Fall
River)

Courtroom
6

Motion Hearing Garsh, Hon. E.
Susan

Held as
Scheduled

09/25/2015

09:00 AM

Criminal 3 (Fail
River)

Courtroom
6

Hearing RE: Discovery Molion(s) Garsh, Hon. E.
Susan

Held as

Scheduled

10/23/2015

02:00 PM

Criminal 1 (Fall
River)

Courtroom
9

Motion Hearing Held as

Scheduled

12/11/2016
03:00 PM

Criminal 3 (Fall
River)

Courtroom
8

Motion Hearing Garsh, Hon. E.
Susan

Held as

Scheduled

02/03/2016

08:30 AM

Criminal 1 (Fall
River)

Courtroom
9

Status Review Pasquaie, Hon.
Gregg J

Held as
Scheduled

05/01/2017
02:00 PM

Criminal 2 (Fail
River)

Status Review Garsh, Hon. E.
Susan

Canceled

05/09/2017
10:00 AM

Criminal 2 (Fall
River)

Motion Hearing Garsh, Hon. E.
Susan

Held as
Scheduled

Ticklers

Tickler Start Date Days Due Due Date Completed Date

Pre-Triai Hearing 09/06/2013 0 09/06/2013 05/16/2017

Final Pre-Triai Conference 09/06/2013 346 '  08/18/2014 05/16/2017

Case Disposition 09/06/2013 360 09/01/2014 05/16/2017

Review Appeals Filed 04/21/2015 30 05/21/2015 05/16/2017

Docket Information

Docket Docket Text
Date File

Ref

Nbr.

08/22/2013 Indictment returned
1

09/04/2013 Notice (filed by C. Samuel Sutler, District Attorney)
2

09/05/2013 Correspondence regarding media protocols from Kevin Manahan. Senior
Editor, NFL at USA Today Sports 3

09/05/2013 (P#3) With regard to the objections framed by Mr. Manahan, the Court
respects the commitment USA today and other media outlets have
invested in informing the public regarding this case. However, the
Court will not pidt-and-choose which media outlet Is more worthy than
another of the available courtroom seats because such would require
an entirely subjective evaluative process. As inconvenient to some as
this process may be, it is a transparent process fair to all media
outlets. Courtroom Seven will be available for a live video feed for
members of the media and the public who are unable to obtain seats In
the Rrst Session. One seat will be allotted to each media outlet
(Frances Mclntyre, Justice). Copy e-mailed 9/5/2013

09/05/2013 Correspondence regarding Defendant's Position on Use of a Room Inside
the Bristol County Superior Courthouse to Hold a Press Conference by
the District Attorney

3.1

09/06/2013 Defendant arraigned before Court (Mclntyre, J.) Jtv

09/06/2013 RE Offense 1: Plea of not guilty

9
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Docket Docket Text
Date '

File
Ref

Nbr.

09/060013 RE Offense 2: Plea of not guDty

09/06/2013 RE Offense 3: Plea of not guMy

09/06/2013 RE Offense 4: Plea of not guilty

09/06/2013 RE Offense 5; Plea of not guHty

09/06/2013 RE Offense 6: Plea of not guilty

09/06/2013 Defendant Iteld without ball, without pie]udice, by agreement (Frances
lUldnfyFe, Justice)

09/06/2013 Bdl: mittimus issued 7

09/06/2013 Assigned to track "O". Counsel to file proposed scheduling order.
(Mdntyre, J.)

09/06/2013 Tracking deadlines Adive since return date

09/06/2013 Defendants MOTION to Predude Unnecessary, Prejudidal and
Inflammat07 Statements, Either Orally or in WrKing, During the
Defendants Arraignment

8

09/06/2013 (P#8) No adion required per the agreement of prosecution and
defense. (Frances Mdntyre, Justice).

09/06/2013 Defendants MOTION to Preserve Evidence 9

09/06/2013 (F^) Allowed as to paragraph one. Dented as to paragraph two without
prejudice. (Frances Mdntyre, Justice). Copies mailed 9/10/2013

09/06/2013 Defendants MOTION for Order Prohibiting Prejudicial, Extrajudldal
Statements of Counsel and Their Agents urith Propos^ Order

10

09/06/2013 Memorandum of l.aw In Support of Defendants Motion for Order
Prohibiting Prejudicial, Extrajudldal Statements of Counsel and
Their Agents

11

09/06/2013 /Ufldavlt of James L. Sultan 12

09/17/2013 Orderfor Special Assignment It Is hereby ordered that the above
capUoned case Is hereby specially assigned to the Honorable E. Susan
Garsh, Associate Justice of the Superior Court, for all purposes.
(Barbara J. Rouse, Chief Justice of the Superior Court) (Copies to
counsel)

13

09/19/2013 (P#10) The Commonwealth is ordered to file a response by Sept. 30,
2013. (E. Susan Garsh, Justice).

10/01/2013 Commonwealth's Memorandum In Opposition to the Defendant's Motion
Prohibiting Prejudicial Extrajudldal Statements of Counsel and Their
/Vgents

14

10/09/2013 Commonwealth's Motion for Recusal (Filed In the case of Commonwealth
vs. Eric Durand - BRCR2003-1292)

15

10/09/2013 Memorandum In Support of Commonwealth's MoUon for Reojsal 16

10/09/2013 MOTION (P#10) Denied for the reasons stated on the record. (Garsh,
J.)jtv

10/09«013 MOTION (P#9) After review and hearing, the Commonwealth Is ordered to
dlsdose to the defendant whether any "automatic discovery" has been
destroyed, lost or altered when and If it becomes aware of sudi, and
Is further ordered to request of the law enforcement offidals or
others from whom it Is seeking said materials whether any of the
automatic discovery has been destroyed, lost or altered and, If so,
to provide the details. (Garsh, J.)

10/09/2013 Commonwealth's Motion for Recusal; Affidavit of Counsel; Memorandum
in Support

17

10/15/2013 18

10
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Docket Docket Text
Date

File

Ref

Nbr.
iwtiviuKAiMuuwi & UKUfcK; For tne reasons state above, It Is ORDERED that " ~
the defendant's Motion for Order Prohibiting Prejudicial.
Extrajudicial Statements of Counsel and their Agents be and hereby Is
DENIED without prejudice. 10/15/2013, (E. Susan Garsh, Justice)
(copies faxed and e-malled to raunsel)

10/17/2013 Defendant's Memorandum of Law in Opposition to Commonwealth's Motion
for Recusal

19

10/21/2013 Copy of Commonwealth's Motion for Recusal with endorsements thereon
filed In BRCR2003-01292, Commonwealth v. Eric Durand

19.1

10/21/2013 Disc of the George Duarte Transcript Dated June 17,2010
19.2

10/24/2013 MEMOFMNDUM of Decision & ORDER on Commonwealth's Motion for
Recusal For the reasons stated above, it is hereby ORDERED that
the Commonweaith's Motion for recusal be and hereby Is DENIED. (E.
Susan Garsh, Justice) copies mailed 10/24/2013

20

11/15/2013 Defendant's Renewed MOTION for Order Prohibiting Prejudicial
Extrajudicial Statements of Counsel and Their Agents and Request for
an Evidentiary Hearing: Memorandum of Law in Support: Affldawt of
Michael K. Fee

21

11/20/2013 (P#21) Opposition due from the CommonwealBi by 12/3/13. (E. Susan
Garsh, Justice/maQ. counsel notified 11/20/2013

11/29/2013 Commonwealth's Request for Continuance; Affidavit of William M.
McCauIey

22

12/02/2013 (P#22) Allowed, conditional upon counsel agreeing upon any of the
following dates: December 23,2013 (PM), December 24,2013 (/WI or
PM), December 26,2013 (PM), December 27,2013 (PM). December 30,
2013 (PM), December 31,2013 (AM or PM), or January 2,2014 (PM). If
none of these dates are mutually agreeable the hearing will go
forward as scheduled on December 13,2013 (E. Susan Garsh, Justice).
Copies mailed 12/2/2013

12/03/2013 Commonwealth's Opposition to Defendant's Motion for Order Prohibiting
Extrajudicial Statements of Counsel and Their/Agents 23

01/08/2014 Defendant's Revised Proposed Order Regarding Prejudicial
Extrajudicial Statements

24

01/15/2014 Proposed Order Regarding Pre-Trial Pubticlty
25

01/17/2014 Defendant's Response and Opposition to the Commonwealth's
Modification of Proposed Order

27

01/23/2014 Commonwealth's Response to Defendant's Opposition to Commonwealth's
Proposed Order Regarding Pre-Trial Publicity

28

01/30/2014 Commonwealth's MOTION for Production of Bristol County Sheriffs
Department Records Pursuant to Mass.R.Crim.P. 17(a)(2) and M.G.L c.
233, s. 79J; Affidawt in Support

29

01/31/2014 ; Defendant's Motion for Bill of Particulars
30

01/31/2014 ' Defendant's MOTION for Discovery
31

01/31/2014 Defendant's MOTION to Compel Commonwealth to State Whether it has
Fully Produced Agreed-Upon Discovery to Date and if Not, When It
Intends to Complete Said Production

32

02/03/2014 Order for transcipt of portion of hearing held on 12/23/13.
33

02/03/2014 Deft files Opposition to Commonweaith's motion for production of
Bristol Coun^ Sheriffs Department records.

34

02/07/2014 PI # 29, Commonweaith's MOTION for Production of Bristol County
Sheriffs Department Records Pursuant to Mass.R.Crim.P. 17(a)(2) and
M.G.L c. 233, E. 79J, endorsed as follows; Denied without prejudice.
Ruling on the Record. Commonwealth ordered to produce Sheriffs

11
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Docket Docket Text
Date

File
Ref
Nbr.

recordings In their possession by end of the day Monday 2/10/14.
(Garsh, J.) MAF

02/07/2014 PI # 32, Defendant's MOTION to Compel Commonwealth to State Whether
It has Fully Produced Agreed-Upon Discovery to Date and If Not, When
It Intends to Complete Said Production, endorsed as follows: No
action requested at this time. (Garsh, J.) MAF

02/07/2014 PI # 31, Defendant's MOTION for Discovery endorsed as follows:
Allowed In part, denied in part. Rulings on the Record. (Garsh, J.)
MAF

02/07/2014 PI # 30, Defendant's Motion for Bill of Particulars endorsed as
follows; Denied as to Count One; allowed without objection as to
counts two through six. Complate ruling on ttie record. (Garsh, J.) MAF

02/07/2014 Orderfor Transcript of the Court's rulings on the discovery motions
heard on 2/7/14.

35

02/11/2014 Ruling on (PI # 31} Defendant's Motion for Discovery (Garsh, J.) MAF 36

02/11/2014 Ruling on (PI # 29) Commonwealth's Motion for Production of Brtetol
County Sheriffs Department Records (Garsh, J.) MAF

37

02/11/2014 Ruling on (PI # 30) Defendanfs Motion for Bill of Particulats
(Garsh, J.) MAF

38

02/13/2014 Memorandum of Decision and Order on Defendanfs Renewed Motion tor
Order Prohibitir^ Prejudicial Extrajudicial Statements of Counsel and
Their Agents and Request for an Evidentiary Hearing

39

02/13/2014 PI # 21, Defendanfs Renewed Motion for Order Prohibiting Prejudicial
Extrqjudlclal Statements of Counsel and Their /Vgents and Request for
an Evidentiary Hearing endorsed as follows: Allowed In part, denied
In part; see separate Memorandum and Order dated 2/10/14 (PI #39).
(Gaish, J.) MAF

03/14/2014 Request for Temporary Stay 40

03/17/2014 Pleading # 40, Request for Temporary Stay, endorsed as follows;
3/17/14 No action will be taken on the Request for Temporary Stay
until the Commonwealth's petition, which Its motion states "has been
served upon this court," and which is the basis of the request for a
stay, Is in fact filed with this court, and until the defendant has
an opportunity to respond. Defendant Is ordered to respond by March
18,2014. (Garsh, J.) MAF

03/17/2014 Defendanfs Motion for Further Compliance with Court Order Allowing
Defendant's Motion for Bill of Particulars with Respect to Counts 2
and 4

41

03/18/2014 Defendant Aaron Hernandez's Opposition to Commonwealth's Request for
a Temporary Stay

42

03/18/2014 Memorandum of Decision and Order on Commonwealth's Request for
Temporary Stay

43

03/18/2014 MOTION (MMO) Request for Temporary Stay, Denied; see memorandum
dated 3/18/14. (Garsh, J.) MAF

03/25/2014 PI # 41, Defendanfs Morion for Further Compliance vrith Court Order
Allowing Defendanfs Motion for Bill of Particulars with Respect to
Counts 2 and 4, endorsed as follows: 'The Commonwealth shall file a
response by April 3,2014. (Garsh, J.) MAF"

04/02/2014 Notice of Attorney Change of Address and Change of Law Firm 44

04/03/2014 Request for Leave to Withdraw /Vppearance 45

04/03/2014 Commonwealth's Response to Defendanfs Motion for Further Compliance
With Court Order Allowing Defendanfs Motion for Bill of Particulars
With Respect to Counts 2 and 4

46

12
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Docket Docket Text
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04/09/2014 NOTICE OF DOCKET ENTRY: MEMORANDUM OF DECISION-'The Commonwealth
has felled to establish that the extraordinary relief avaiiabie under
6. > 0.211,83, see Commonwealth v. Yelie, 390 Mass. 678,687
(1084), is appropriate. Accordingly, an order shall enter denying the
Commonwealth's petition pursuant to G. L. C. 211, s. 3." (Duffly, J.}

47

04/09/2014 NOTICE OF DOCKET ENTRY: JUDGMENT... "In accordance with the
memorandum of decision of this date, It Is ORDERED that the
Commonwealth's petition pursuant to G. L. c. 211, s.3, and all other
motions for relief herein, shall be, and hereby are, DENIED."
(Duffiy, J.)

48

04/10/2014 MOTION (P#45) Allowed (E. Susan Garsh, Justice).

04/14/2014 NOTICE OF DOCKET ENTRY: CORRECTED MEMORANDUM OF DECISION..."ThB
Commonwealth has failed to establish that the extraordinary relief
available under G. L c. 211, s 3, see Commonwealth v. Yelle, 390
Mass. 678, 687 (1984), is appropriate. Accordingly, an order shall
enter denying the Commonwealth's petition pursuant to G. L. c. 211,
s. 3." (Duffly, J.)

49

04/14/2014 NOTICE OF DOCKET ENTRY: CORRECTED JUDGMENT... In accordance with the
memorandum of decision of this date, it is ORDERED that the
Commonwealth's petition pursuant to G. L. c. 211, s.3, and all other
motions for relief herein, shall be, and hereby are, DENIED."
(Duffly, J.)

50

04/17/2014 MOTION (P#41) The Commonwealth's response includes the additional
information sought by this motion, namely the locations of the
alleged possession of a firearm (Count 2) and the specific large
capacity weapon/feeding device (Count 4). Accordingly, motion for
order directing such supplementation is denied. (Garsh, J.) MAF (E
Susan Garsh, Justice). Copies mailed 4/17/2014

04/22/2014 Defendant's Motion for Two-Week Extension of Time for Filing Pretriai
Motions (Assented-To)

51

04/22/2014 MOTION (P#51) Allowed (E. Susan Garsh, Justice).

05/16/2014 Defenandant's Motion to Dismiss Indictments 983-01 and 983-02 52

05/15/2014 Affidavit of James L. Sultan and Exhibits 1-3 in Support of
Defendant's Motion to Dismiss Indictments 983-01 and 02 FILED UNDER
SEAL (filed and maintained under seal pursuant to G.Lc.268, sec.
13D(e))

53

05/16/2014 Memorandum of Law in Support of Defendant's Motion to Dismiss
Indictments 983-01 and 02 FILED UNDER SEAL (filed and maintained
under seal pursuant to G.Lc.268, sec. 13D(e))

54

05/15/2014 Defendant's Motion to Compel Production of Previously-Ordered or
Previously-Agreed-Upon Discovery

55

05/15/2014 Defendant's Second Motion for Discovery 56

05/15/2014 Defendant's Motion to Suppress Fruits of June 18,2013 Search 57

05/15/2014 Memorandum of Law In Support of Defendant's Motion to Suppress Fraits
of June 18,2013 Search

58

05/15/2014 /Affidavit of James L. Sultan in Support of Defendant's Motion to
Suppress Fruits of June 18,2013 Search

59

05/23/2014 Commonwealth's MOTION to Enlarge the Time for the Filing of
Responsive Pleadings; Affidavit of R.L. Michel, Jr. in Support of
Motion to Enlarge the Time for the Filing of Responsive Pleadings

60

05/27/2014 MOTION (P#60), Motion to Enlarge the Time for the Filing of
Responsive Pleadings, endorsed as follows: "5/27/14 Motion seeks not
only to enlarge time for filing response, but also to change hearing
date. Insofar as It seeks to postpone hearing, it is denied. The
Commonwealth can be expected to be femQIar with the application for

— ■ -- — — — . . . ^  ,
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Nbr.

search warrant, grand jury testimony and materials submitted to the
grand jury. To the extent motion seeks to enlarge time for filing a
response. It is denied. Responses to defendants motions are ordered
to be filed by noon on June 13,2014, with service upon defense by
email or fax by same date and time. Moreover, parties will have
oppurtunity to file post-hearing memoranda should they so wish. E.
Susan Garsh, Justice"

06/10/2014 Defendant's Motion to Inspect Original Hard Drive Seized From Home Video Surveillance System: 61

06/12/2014 Opposition to paper#52.0 Defendant's Motion to Dismiss Indictments 2013-00963-01/02 filed by
Commonwealth

62

(Sealed pursuant to M.G.L. c268 s13D)

06/12/2014 Opposition to paper#57.0 Defendant's Motion to Suppress Fruits of June 18,2013 Search filed by
Commonwealth

63

06/13/2014 Event Result

The following event: Status Review scheduled for 06/13/201412:00 PM has been resulted as follows:
Result: Held as Scheduled
Appeared:

06/13/2014 Defendant's Motion for Discovery Respecting Interviews of Grand Ju^ Witnesses Conducted Just Prior
to Their Grand Ju7 Appearance:

64

06/13/2014 Affidavit of James L. Sultan

Applies To: Sultan. Esq., James L (Attorney) on behalf of Hernandez, Aaron J (Defendant)

64.1

05/16/2014 Commonwealth's Response to Defendant's Motion to Inspect Original Hard Drive Seized from Home
Fideo Surveillance System:

65

06/16/2014 Event Result:
The following event: Non-Evidentiary Hearing to Dismiss scheduled for 06/16/2014 09:00 AM has been
resulted as follows:

Result' Held as Scheduled
Appeared:

06/16/2014 Event Result
The following event: Non-Evidentiary Hearing on Suppression scheduled for 06/16/2014 09:00 AM has
been resulted as follows:

Result: Held as Scheduled
Appeared:

06/16/2014 Event Result;

The following event: Pre-Trlal Hearing scheduled for 06/16/2014 09:00 AM has been resulted as follows:
Result Held as Scheduled

Appeared:

06/16/2014 Endorsement on Motion to Compel Production of Previously -Ordered or Previously-Agreed-Uoon
Discovery, (#55.0): Allowed

without objection; production by Commonwealth no later than June 30,2014. (Garsh, J./MAF) (Ruling on
the record)

06/16/2014 The following form was generated:

A Clerk's Notice was generated and sent to:

Attorney; James L Sultan, Esq.

Attorney: Charles Wesley Rankin, Esq.

Attorney: Michael Kelley Fee, Esq.

Attorney: Patrick Otto Bomberg, Esq.

Attorney: RogerLeeMichel, Jr., Esq.

Attorney: William M McCauley, Esq.

14
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06/16/2014 Endorsement on Motion for Discovery, (#56.0): Allowed

without objection, except for #3; production no later than June 30,2014. Also #3 not allowed as to
Commonwealth work product, allowed as to summan'es created by police. (Garsh, J./MAn (Ruling on
the Record)

06/16/2014 The following form was generated:

A Clerk's Notice was generated and sent to:

Attorney: James L Sultan, Esq.

Attorney: Charles Wesley Rankin, Esq.

Attorney: Michael Kelley Fee, Esq.

Attorney: Patrick Otto Bomberg, Esq.

Attorney: Roger Lee Michel, Jr., Esq.

Attorney: William M McCauley, Esq.

06/16/2014 Endorsement on Motion to Inspect Original Hard Drive Seized From Home Vieo Surveillance System
(#61.0): Denied

without prejudice. (Garsh, J./MAF)

06/16/2014 The following form was generated:

A Clerk's Notice was generated and sent to:

Attorney: James L Sultan, Esq.

Attorney: Charles Wesley Rankin, Esq.

Attorney: Michael Kelley Fee, Esq.

Attorney: Patrick Otto Bomberg, Esq.

Attorney; Roger Lee Michel, Jr., Esq.

Attorney: William M McCauley, Esq.

06/16/2014 Endorsement on Motion for Discovery Respecting Interviews of Grand Jury Witnesses Conducted Just
Priorfo Their Grand Jury Appearance, (#64.0): Allowed

{vithout objection, to extent exists; produce by June 30,2014 or state that none exist (Garsh, J./MAF)
(Ruling on the record)

06/16/2014 The following form was generated:

A Clerk's Notice was generated and sent to:

Attorney: James L Sultan, Esq.

Attorney: Charles Wesley Rankin, Esq.

Attorney: Michael Kelley Fee, Esq.

Attorney: Patrick Otto Bomberg, Esq.

Attorney: Roger Lee Midiel, Jr., Esq.

Attorney: William M McCauley, Esq.

06/17/2014 Defendant's Motion for Issuance of Pretrial Subpoena Duces Tecum to the New England Patriots: 66

06/17/2014 Affidavit filed by Defendant Aaron J Hernandez in support of 57

Motion for Issuance of Pretrial Subpoena Duces Tecum to the New England Patriots

15



Massachusetts Trial Court Page 16 of 61

Docket Docket Text File
Date Ref

Nbr.

06/18/2014 Event Result:
The following event- Evidentiary Hearing scheduled for 06/18/2014 09:30 AM has been resulted as
follows:

Result Held as Scheduled
Appeared:

06/20/2014 Defendant's Motion for Transfer from the Bristol County Jail and House of Correction to Another County 68
Jail Located Closer to Boston:

06/20/2014 Memorandum filed in support of 6B.1

Defendant's Motion for Transfer from the Bristol County Jail and House of Correction to /Mother County
Jail Located Closer to Boston

/Applies To; Hernandez, Aaron J (Defendant)

06/20/2014 Affidavit of Michael K. Fee 0B_2

In Support of Defendant's Motion for Transfer from the Bristol County Jail and House of Correollon to
Another County Jail Located Closer to Boston

Applies To; Hernandez, Aaron J (Defendant)

06^0/2014 Affidavit of James L Sultan 35 3

In Support of Defendant's Motion for Transfer from the Bristol County Jail and House of Correction to
Another County Jail Located Closer to Boston

Applies To; Hernandez, Aaron J (Defendant)

06/23/2014 Defendant's MotionforSummonsesof Raw Video Footage From June 18,2013 at 22 Ronald C. Meyer 69
Drive, North Atfleboro, Massachusetts Pursuant to Mass.R.Crim.Proc. 17(A)(2);

and Incorporated Memorandum of Law

05/23/2014 General correspondence regarding Defendant's Submission of Additional Evidence Respecting Motion to 71
Suppress

06/23/2014 Affidavit of Charles A Rankin 70

In Support of Defendant's Motion and Incorporated Memorandumn of Law for Summonses of Raw Video
Footage From June 18,2013 at 22 Ronald C. Meyer Drive, North Attleboro, Massachusetts Pursuant to
Mass.R.Crim.Proc. 17(A)(2)

Attorney; Rankin, Esq., Charles Wesley

Applies To; Rankin, Esq., Charles Wesley (Attorney) on behalf of Hernandez, Aaron J (Defendant)
06/25/2014 Memorandum filed In support of 73

His Motion to Suppress Evidence from the June 18,2013 Search

Supplemental Memorandum

Applies To; Hernandez, Aaron J (Defendant)

06/30/2014 Opposition to paper#57 Motion to suppress fruits of June 18, 2013 search filed by Commonwealth 74

(Supplemental)

07/03/2014 Commonwealth's Response to Defendant's Motion to Change Location of Pre-Trial Custody 75

07/07/2014 Event Result;
The following event Hearing on Compliance scheduled for 07/07/2014 02;D0 PM has been resulted as
follows;
Result Held as Scheduled

/Appeared:

07/07/2014 Endorsement on PI #68. Defendant's Motion for Transfer from the Bristol County Jail and House of
Correction to Another Counqr Jail Located Closer to Boston; After review, and there being no opposition
from the Commonwealth, in order to facilitate the defendant's 6th Amendment right to consult with

18
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counsel and to assist In the preparation of his defense, the Court orders that the defendant be removed
by the Commissioner of Correction to a jail in another county Uiat is closer to defense counsel, such as
Suffolk County. The Court does not readi any of the other Issues raised by the defenant as additional
jusb'ficatlon for his transfer. (Garsh, J.)

07/Q7/2014 Memorandum filed In support of 76

Defendant's Response to Commonwealth's Supplemental Opposition to Defendant's Motion to Suppress
Fruits of June 18,2013 Search Re Authority to Seize Ceil Phone 203-606-8969

Appfies To: Hernandez, Aaron J (Defendant): Sultan, Esq., James L (Attorney) on behalf of Hernandez,
/^ron J (Defendant); Rankin, Esq., Charles Wesley (Attorney) on behalf of Hernandez, Aaron J
Pefendant); Fee, Esq., Michael Kelley (Attorney) on behalf of Hernandez, Aaron J (Defendant)

07/07/2014 Endorsement on PI# 69: Allowed given the obvious materiality and relevancy of the records to the
defense motion to suppress. Records to be produced In advance of hearing on motion to suppress.
Retum date Is 7/21/14. Garsh, J.

07/08^014 Notice and Summons (Dwyer) Issued to Keeper of Records WBZ-TV of to produce privlleaed records bv 77
07/21/2014 to the Clerk of the Superior Court

07/08/2014 Notice and Summons (Dwyer) issued to Keeper of Records WCVB-TV of to produce privileged records 78
by 07/21/2014 to the Clerk of the Superior Court.

07/08/2014 Notice and Summons (Dwyer) issued to Keeper of Records WHDH-TV of to produce privileged records 79
by 07/21/2014 to the Clerk of the Superior Court

07/08/2014 Notice and Summons (Dwyer) issued to Keeper of Records WFXT-TV of to produce privileged records 80
by 07/21/2014 to the Clerk of the Superior Court

07/08/2014 Notice and Summons (Dwyer) Issued to Keeper of Records NECN-TV of to produce privileged records 81
by 07/21/2014 to the Clerk of the Superior Court.

07/08/2014 Opposition to paper #68 Defendant's Motion for Issuance of Pretrial Subpoena DucesTeoum to the New 82
England Patriots filed by New England Patriots

07/09/2014 Habeas Corpus for defendant ̂ ued to Bristol House of Correction returnable for 07/09/2014 02:00 PM 83
Motion Hearing.

07/09/2014 Matter taken under advisement
The following event; Motion Hearing scheduled for 07/09/2014 02:00 PM has been resutted as follows:
Result Held • Under advisement
Appeared:
Attorney Phelan, Esq., Andrew C.
Defendant Hernandez, Aaron J
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley

07/09/2014 Affidavit of Michael K Fee, Supplemental and In Part Ex Parte, In support of Defendant's Motion for
Issuance of PreTrial Subpoena Duces Tecum to the New England Patriots

Applies To: Fee, Esq., Michael Kelley (Attorney) on behalf of Hernandez, Aaron J (Defendant)

84

07/09/2014 General correspondence regarding Defendant Aaron Hernandez's Memorandum in Reply to the New
England Patriots' Opposition to His Motion for the Issuance of a Pre-Trial Subpoena Duces Tecum

85

07/09/2014 General correspondence regarding Notice of Appearance of/Andrew Phelan for the New England
Patriots

86

07/10/2014 Habeas Corpus for defendant issued to Suffolk County Jail returnable for 07/14/2014 04:00 PM Status
Review.

07/11/2014 Event Result:

The following event Hearing on Dwyer Motion scheduled for 07/22/2014 02:00 PM has been resulted as
follows:
Result; Rescheduled
Reason: Transfered to another session
Appeared:

07/11/2014 General correspondence regarding Commonwealth's Certificate of Compliance 87

07/14/2014 88
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MEMORANDUM & ORDER;

on Defendant's Motion to Suppress Fruits of June 18,2013 Search (Digital Video Records, Hard Drive,
and Ceil Phone with Specified Number)

07/14/2014 Event Result:
The following event; Status Review scheduled for 07/14/2014 04:00 PM has been resulted as follows:
Result: Held as Scheduled
Appeared:

07/16/2014 Event Result:
The follcwing event: Conference to Review Status scheduled for 07/22/2014 12:00 PM has been resulted
as follows:

Result Rescheduled
Reason: By Court prior to date
Appeared:

07/16/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable for 07/22/2014 09:00 AM
Conference to Review Status.

07/16/2014 General correspondence regarding Defendant's Response to Court's Inquiry Respecfing the Scheduling 90
of the Trial

07/16/2014 General correspondence regarding Defendant's Further Response to Commonwealth's Supplemental 91
Opposition to Defendanfs Motion to Suppress Fruits of June IB, 2013 Search Re: Authority to Seize Cell
Phone XXX-XXX-8969

07/21/2014 Other - records received from WHDH-TV 02

07/21/2014 Event Result:
The folloviring event Status Review scheduled for 07/21/2014 04:00 PM has been resulted as follows-
Result Held as Scheduled
Appeared:

07/22/2014 Defendanfs Motion to Enfbrce Court Rule Prohibiting Electronic Recording and Transmission of 93
Conferences Among Counsel and Conferences Between Counsel and Client Affidavit of James L
Sultan

07/22/2014 Event Result:
The following event: Hearing on Dwyer Motion scheduled for 07/22/2014 02:00 PM has been resulted as
follows:

Result: Not Held
Reason: Transfered to another session
Appeared:

07/22/2014 Event Result:
The following event Conference to Review Status scheduled for 07/22/2014 09:00 AM has been resulted
as follows:
Result Held as Scheduled
Appeared:

07/22/2014 Endorsement on Motion to Defendant's motion to enforce court rule prohlblflng electronic recording and
transmission of conferences among counsel and conferences between counsel and dient, (#93): No
Action Taken

After hearing, no action taken at this time at the Defendanfs request

Applies To: Sultan, Esq., James L (Attorney) on behalf of Hernandez, Aaron J (Defendant): Rankin Esq
Charles Wesley (Attorney) on behalf of Hernandez, Aaron J (Defendant): Bomberg, Esq., Patrick Otto
(Attorney) on behalf of Commonwealth (Prosecutor); Michel, Jr., Esq., Roger l^e (Attorney) on behalf of
Commonwealth (Prosecutor): McCauley, Esq., tA/illlam M (Attorney) on behalf of Commonwealth
(Prosecutor); Fee, Esq., Michael Kelley (Attorney) on behalf of Hernandez, /teron J (Defendant)

07/22/2014 Endorsement on Motion for Issuance of pretrial subpoena Duces Tecum to the New England Patriots
(#66): No Action Taken

withdravm by counsel

07/22/2014 Endorsement on Request to Defendanfs response to Court's inquiw respecting the scheduling of the
trial, (#90): Other action taken
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After review and hearing, the trial date is scheduled for January 9,2015. Other dates are as specified
herein and attached future hearing dates

07/22^014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney; William M McCauley, Esq.
Attorney: Daniel L Qoldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

07/22/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauiay, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

07/22/2014 The follovi4ng form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

07/22/2014 General correspondence regarding Records from New England Cable News (NBCUnhrersal)
94

07/22/2014 General correspondence regarding Records from WBZ-TV
95

07/24/2014 MEMORANDUM & ORDER:

on Defendant's Motion to Dismis indictments 983-01 and 983-02: It is hereby ORDERED that the
Defendant's Motion to Dismiss Indictments 983-01 and 983-02 be DENIED.

96

07/24/2014 The following fonn was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, &q.
Attorney: Andrew C. Phelan, Esq.

07/25/2014 Commonwealth's Motion for an Order Authorizing DMA Testing on Samples where Biogical Material is
limited in Quantity

97

07/28/2014 Other - records received from WFXT-TV
98

07/30/2014 General correspondence regarding Records from WCVB-TV 99

07/30/2014 Opposition to paper #97 Commonwealth's Motion for an Order Authorizing DNA Testing on Samples
where Biological Material is Limited in Quantity filed by Aaron J Hernandez

100

07/30/2014 Endorsement on Motion for an Order Authorizing DNA Testing on Samples where Biologicai Material is
Limited in Quantity, (#97): Allowed

after review. The affidavit of the Technical Leader of the State Police DNA Unit, submitted with the
Commonwealth's motion, represents that the samples at issue "were identified as being of a limited

19
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quantity, and will require the entire sample to be consumed during DNA analysis in order to maximize the
potential for obtaining DNA results." Accordingly, the defendant Is ordered to noti^ the Commonwealth
within seven days of the date of this Order whether he intends to have an expert present during testing,
in which case the testing should be scheduled on a date that would accommodate the expert's schedule,
it is further ordered that the exhaustive testing may proceed without the presence of the defendant's
expert if the defendant advises that he does not intend to have an expert present To the extent that it Is
determined by the DNA Unit that the entire sample for an Item is not, in fact, required to be consumed
during DNA analysis in order to maximize the potential for obtaining DNA results, the remaining sample
should be preserved and the defendant nofified. The Commonwealth is ordered to arrange for the DNA
testing to be performed as expeditiousiy as possible, bearing In mind the deadlines set for disclosure of
expert opinions.

07/30/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankln, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Patrick Otto ̂ mberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.

• 08/04/2014 Event Result;
The following event Motion Hearing scheduled for 10/20/2014 09:00 AM has been resulted as follows-
Result Rescheduled
Reason: By Court prior to date
Appeared:

08/06/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable far 08/11/2014 09:00 AM Motion
Hearing.

08/11/2014 Defendant's Motion for Defense Ballistic Expert to Inspect Ballistics Evidence at his Laboratory 101

08/11/2014 Defendant's Motion to File Defendant's Motion for Production of GSR Testing Data Sheets 102

08/11/2014 Defendant's Motion for Production of GSR Testing Data Sheets
103

08/11/2014 General correspondence regarding Defendant's Supplemental Submission in Support of Motion to
Suppress

104

08/11/2014 Event Result
The following event Motion Hearing scheduled for 08/11/2014 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

08/11/2014 Endorsement on Motion for Defense Ballistics Expert to inspect Ballistics Evidence at His Laboratory
(#101.0): ALLOWED '

08/11/2014 Endorsement on Motion for Leave to File Defendant's Motion for Production of GSR Testinq Datat
Sheets, (#102.0): ALLOWED

08/11/2014 Endorsement on Motion for Production of GSR Testing Data Sheets, (#103.0): ALLOWED

without objection.

08/11/2014 List of exhibits 10S

08/11/2014 The following form was generated;
A Clerk's Notice was generated and sent to;
Attomey: James L Sultan, Esq.
Attorney: Charles Wesley Rankln, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bombe^, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

08/11/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankln, Esq.
Attorney: Fee, Esq. _
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Attorney; Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: Wllllani M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

08/11/2014 The following form was generated:
A Clerk's NoHce was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charies Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.

08/11/2014 ORDERED: August 11.2014
106

After review and hearing, and there being no opposition, it Is Ordered that Greg Danas, the ballistics
expert for the defendant, may rerriew the ballistic evidence In the above-oaptioned case, under the
foliowing conditions:

1. On a mutually-convenient date, within thirty days of this Order, a State Police Trooper shall
bring the ballistic evidence to Mr. Danas at his laboratory, located at 164 Andover Street in Lowell, MA,
remain on the premises while Mr. Danas conducts his examination, and take the evidence back once the
examination is completed;

2. Mr. Danas is the oniy individual authorized to maintain possession and custody of the ballistic
evidence and perform any necessary examination;

3. The ballistic evidence will not be altered in any way and any testing will be non-destructive;

4. Mr. Danas will not use the ammunition In this case for test firing of the weapon, nor will Mr.
Danas disassemble the firearm In any manner without prior written notice to and approval of the
Commonwealth, the Defense Counsel and the Court;

5. If disassembly of the firearm evidence is requested, Mr. Danas will articulate to ail counsel of
record the specifics about any anticipated manipulation of evidence and why this form of disassembly is
necessary; and

6. If any of the ballistic evidence Is losL damaged, or altered during the pendency of Mr. Danas'
custody of the items, the defense will take full responsibility.

E. Susan Garsh, Justice of the Superior Court

08/13/2014 Defendant's Motion for Leave to Submit Two Police Reports as Additional Evidence In Support of Motion
to Suppress

107

08/13/2014 General correspondence regarding : Identification of Home Video Surveillance Files Depicting Trooper
Cherven

108

08/13/2014 Endorsement on Motion for Leave to Submit Two Police Reports as Additional Evidence in Suooort of
Motion to Suppress, (#107.0): ALLOWED
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08/14/2014 Opposition to paper#91.0 Defendant's Motion to Suppress Fruits of June 18,2013 Search filed by
Commonwealth

109

Second Supplemental Opposition

08/15/2014 General correspondence regarding ; Records received from Comcast, Inc. 110

08/19/2014 ORDERED: August 19,2014 111

In connection with the defendant's motion to suppress, which the Court has taken under advisement, the
Court orders the Commonwealth to produce by August 20,2013:

1. a copy of the affidavit, application, and search warrant for the cellular telephone number 203-606-
8969, which warrant was obtained by Trooper GlossI on June 18,2013, as descn'bed In his Report of
Investigation that was submitted into evidence by the defendant, and

2. copies of the "further warrants for all data extractions from the seized devices" referenced in the
Commonwealth's Supplemental Opposition (other than the warrants for the Apple devices previously
submitted by the Commonwealth). E. Susan Garsh, Justice of the Superior Court

08/26/2014 MEMORANDUM & ORDER:

... For the foregoing reasons, It is hereby ORDERED that the Defendant's Motion to Suppress Fruits of
June 18,2013 Search be ALLOWED vwth respect to the Apple iPhone 5 cell phone, the Blackberry Bold
cell phone, the Apple iPad 16 gb tablet and the two Apple iPad mini tablets seized from 22 Ronald C.
Meyer Drive in North Attleboro on June 18,2013.

112

08/26/2014 BusinessCD's and Reports records received from Norfolk House of Correction
113

09/02/2014 Business records received from Plymouth Sheriffs Department. 114

09/03/2014 Business records received from Bristol Sheriffs Department
113.1

09/08/2014 Defendant's Motion to suppress Cellular Telephone XXX-XXX-8969 and Fruits Thereof; Memorandum
of Law in Support of Motion to Suppress; Affidavit of Charles W. Rankin; Affidavit of Michael K. Fee;
Affidavit of Robert G. Jones

115

09/08/2014 Defendant's Motion for Leave to Submit Further Substantive Motions By September 12,2014 116

09/08/2014 Endorsement on Motion for Leave to Submit Further Substantive Motions by September 12 2014
(#116.0): ALLOWED ^ ' '

Allowed. Commonwealth to file opposition by 9/19/14. (Garsh, J.)

09/15/2014 Defendant's Motion to suppress Evidence Seized From His Residence on June 22,2013 That Was
Beyond the Scope of the Warrant;

117

09/15/2014 Defendant's Motion to suppress Fruits of Search of 599 Old West Central Street, Apartment A12 On
June 26,2013 (With Incorporated Memorandum of Law); Second Affidavit of C.W. Rankin

118

09/15/2014 Defendant's Motion to suppress Evidence Seized During Search of Hummer on June 26,2013 Due to
Lack of Probable Cause; Memorandum of Law In Support

119

09/15/2014 Defendant's Motion to suppress Fruits of Unlawful Police Interrogation of Defendant During June 18,
2013 Search of His Home at 22 Ronald C. Meyer Drive, North Attleboro, Including His Cell Phone
Number 203-606-8969; Memorandum of Law In Support; Affidavit of A. Hernandez; Affidavit of H. Knight

120

09/16/2014 Defendant's Motion to suppress Evidence Seized From 599 Old West Central Street, Apartment A12,
Franklin, Massachusetts on June 26,2013 and All Derivative Fruits of That Search

121

09/23/2014 Opposition to paper#120.0 Defendant's Motion to Suppress Evidence of Cell Phone 203-606-8969 filed
by

122

09/23/2014 ORDER: Scheduling
123

09/24/2014 Commonwealth's Response to Defendant's Motion to Suppress Evidence Seized During Search of
"Hummer" Automobile on June 26,2013 Due to Lack of Probable Cause

124

09/24/2014 Commonwealth's Motion for Ex Parte Order of Impoundment and for Hearing to impound Pending Trial 125

09/24/2014 Commonwealth's Response to Defendant's Motion to Suppress Evidence Seized from 599 Old West
Central Street, /Apartment A12, Franklin, Massachusetts on June 26,2013 and All Deriwave Fruits of
That Search

126
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09/24/2014 Commonwealth's Response to Defendants Motion to Suppress Fruits of Unlawful Police Interrogation 127
During June 18,2013 Search of His Home at 22 Ronald C. Meyer Drive, North Attleboro, MA Including
His Cell Phone Bearing 203-606-8969

09/24/2014 Commonwealth's Response to Defendants Motion to Suppress Evidence Seized from His Residence 128
on June 22,2013 that was Beyond the Scope of the Warrant

09/26/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable for 09/30/2014 09:00 AM Motion 129
Hearing.

09/29/2014 DefendantAaronJ Hemandez's Memorandum 130

(Procedural) Respecting Upcoming Hearing on Motions to Suppress

09/29/2014 Commonwealth's Request for Continuance of Filing Date for Intended Expert Opinion Evidence; 131
Affidavit

09/29/2014 Commonwealth's Response to Defendant's Procedural Memorandum Respecting Upcoming Hearing 132
on Motions to Suppress Evidence of Celi Phone 203-606-8969

09/30/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable for 10/01/2014 09:00 AM Motion 133
Hearing.

09/30/2014 Event Result:
The following event Motion Hearing scheduled for 09/30/2014 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:

09/30/2014 Defendant's Motion for a Change of Venue; Memorandum of Law in Support of Defendant's Motion for 134
a Change a Venue; Affidavit of M.K. Fee; Declaration of J. Delia Voipe

10/01/2014 Event Result:
The following event Motion Hearing scheduled for 10/01/2014 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

10/01/2014 Commonwealth's Motion for Discovery Regarding Defendants Motion for a Change of Venue (First) 135

10/01/2014 Habeas Corpus for defendant issued to Suffolk County Jail returnable for 10/02/2014 09:00 AM Motion 1351
Hearing.

10/01/2014 Habeas Corpus for defendant issued to Suffolk County Jail returnable for 10/03/2014 09:00 AM Motion 136
Hearing. CANCELLED

10/01/2014 List of exhibits ^37

Hearing on Motion to Suppress (#115)

10/02/2014 Event Result
The following event Motion Hearing scheduled for 10/02/2014 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

10/02/2014 List of exhibits .,33

Hearing on Motion to Suppress (# 120)

10/02/2014 List of exhibits ,39

Hearing on Motion to Suppress (#117)

10/02/2014 ORDER: October 2,2014 ,40

Memorandum of Decision and Order on Defendant's Motion to Suppress Evidence Seized From 599 Old
West Central Street, Apartment A12, Franklin, Massachusetts on June 25,2013 and All Derivative Fruits
of That Search (Garsh, J.)

10/02/2014 Endorsement on Motion to Suppress Evidence Seized From 599 Old West Central Street, Apartment
A12, Franklin, Massachusetts on June 26,2013 and All Derivative Fruits of That Search. (#121.0)-
ALLOWED

See Memorandum dated 10/2/14 and docketed as pleading # 140. (Garsh, J.)
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10/02/2014 Endorsement on Motion to Suppress Evidence Seized During Search of Hummer on June 26,2013 Due
to Lack of Probable Cause, (#119.0): /U.LOWED

See Memorandum dated 10/2/14 and docketed as pleading # 140. (Garsh, J.]

10/02/2014 Endorsement on Motion to Suppress Fruits of Search of 599 Old West Central Street, Apartment A12 on
June 26,2013 (with Incorporated Memorandum of Law), (#116.0): No/Action Taken

In light of ruling on pleading# 121. See Memorandum dated 10/2/14 and docketed as pleading # 140.
(Garsh, J.)

10/02/2014 Business records received from Sprint 141

10/06/2014 Opposition to paper#135.0 (First) Motion for Discovery Regarding Defendant's Motion fore Change of 142
Venue filed by Aaron J Hernandez

10/07/2014 En^reement on Motion for Discovery Regarding Defendant's Motion for a Change of Venue, (#135.0):

After review, the Commonwealth's First Motion for Discovery Regarding Defendant's Motion for Change
of Venue Is denied. If, however, the defendant does not voluntarily provide the requested documents to
the Commonwealth in sufficient time for the Commonwealth to prepare its opposition to the defendant's
motion, the defendant vwli be precluded from introducing non-produced documents at the hearing and
from introducing testimony concerning the contents of any such documents, such as the survey
questionnaires, demographio data and so forth. (Garsh, J.)

10/06/2014 Event Result;
The following event: Evidentiary Hearing on Supression scheduled for 10/08/2014 02:00 PM has been

.  resulted as follows:

Result: Held as Scheduled
Appeared;

10/08/2014 Defendant's Motion for Disclosure of Trial Subpoenas Served by the Commonwealth to Date and for 143
Further Relief

10/08/2014 Defendant's Motion for Production ofAii Video and/or Audio Recordings of Him and/or His Counsel at 144
the North Attleboro Police Station on June 17-18,2013

10/08/2014 Endorsement on Motion for Disclosure of Trial Subpoenas Served by the Commonwealth to Date and for
Further Relief, (#143.0): ALLOWED

Allowed as to production of trial subpoenas. This is a mutual discovery obiigation.To the extent records
are inadvertently produced to the District Attorney's Office, they should be presented to the Clerk's
Office, and if inadvertently opened, copies should be provided to defense counsel. No action taken on
request for order regarding wording of the subpoenas given the representation that subpoenas ail
require production to the Clerk's Office and will continue to so require. (Garsh, J.)

10/08/2014 Endorsement on Motion for Production of/Mi Video and/or Audio Recordings of Him and/or His Counsel
at the North Attleboro Police Station on June 17-18,2013, (#144.0): No Action Taken

Commonwealth represents that there Is only one wdeo and that it was produced and that there are no
audio recordings. (Garsh, J.)

10/09/2014 Event Result:
The following event: Motion Hearing scheduled for 11/06/2014 02:30 PM has been resulted as follows-
Result: Rescheduled

Reason: By Court prior to date
Appeared:

10/10/2014 ORDER: Findings of Fact, Rulings of Law and Order on Defendant's Motion to Suppress Cellular
Telephone 203-606-8969 and Fruits Thereof

145

10/10/2014 ORDER: Findings of Fact, Rulings of Law, and Order on Defendant's Motion to Suppress Fruits of
Unlawful Police Interrogation of Defendant During June 18,2013 Search of his Home at Ronald C
Meyer Drive, North Attleboro, including his Cell Phone Number203-606-8969

146

10/10/2014 ORDER: Findings of Fact, Rulings of Law. and Order on Defendant's Motion to Suppress Evidence
Seized from his Residence on June 22,2013 that was Beyond the Scope of the Warrant

147

10/10/2014 Defendant's Submission to to his Motion for a Change of Venue and declaration of John Delia Voipe
(Supplement)

148
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10/10/2014 Opposition to paper #134.0 Motion for Change of Venue filed by Commonwealth 149

10/24/2014 Business records received from T Mobile 150

10/28/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable for 10/30/201412;15 PM Motion
Hearing.

151

10/29/2014 Defendant's Response to Commonwealth's Opposition to Defendant's Motbn for a Change of Venue
(Reply)

152

10/30/2014 Event Result;
The following event; Motion Hearing scheduled for 10/30/201412;15 PM has been resulted as follows;
Result; Held as Scheduled
Appeared;

10/30/2014 List of exhibits 153

Motion for Change of Venue

11/05/2014 Event Resulb
The following event Motion Hearing scheduled for 11/10/201411;00 AM has been resulted as follows;
Result Canceled

Reason; By Court prior to date
Appeared;

11/06/2014 Commonwealth's Request to Conduct Video Deposition to Perpetuate Testimony of Witness Trooper
John Conron; /\ffldavit

154

11/10/2014 ORDER: Memorandum of Decision and Order on Defendant/\aron Hernandez's Motion for a Change of
Venue

155

11/13/2014 MEMORANDUM & ORDER; 156

on Commonwealth's Request to Conduct Video Deposition to Perpetuate Testimony of Witness Trooper
John Conron

11/14/2014 Opposition to paper #154.0 Commonwealth's Request to Conduct Video Deposition to Perpetuate
Testimony of Witness Trooper John Conron filed by /Varon J Hernandez

157

11/17/2014 Affidavit of Richard N. Channick, M.D. 158

11/17/2014 Defendant's Motion for Discovery of Witness Statements, Reports, or Notes Not Previously Disclosed 159

11/17/2014 Defendant's Motion to Require the Commonwealth to Pare Down its Witnes List to Those Individuals It
Actually Intends to Call to Testify In Its Case-ln-Chlef at Trial and for Other Necessary Relief;
Memorandum of Law In Support; Affidavit of J.L Sultan

160

11/17/2014 Defendant's Motion of Extend Time for Filing Motions Regarding Jury Selection Procedures Until
December 11,2014

161

11/17/2014 Endorsement on Motion forCriminal Records, (#162.0); ALLOWED

11/17/2014 Endorsement on Motion to Extend Time for Filing Motions Regarding Jury Selection Procedures Until
December 11.2014, (#161.0); ALLOWED

/Allowed. The Court intends to circulate to counsel by December 6,2014 a draft Juror questionnaire and
to address the questionnaire, the mechanics ofjury selection, and the number of jurors to be seated at
the hearing on December 12,2014.

11/17/2014 Endorsement on Motion to Require the Commonwealth to Pare Down its Witness List to Those
Individuals It Actually Intends to Call to Testify in its Case-in-Chief at Trial and for Other Necesary Relief.
(#160.0); Other action taken

Commonwealth's opposition due by Thursday November 20,2014.

11/17/2014 Endorsement on Motion for Discovery of Witness Statements. Reports, or Notes Not Previously
Disclosed, (#159.0); Other action taken

Commonwealth's opposition due by Thursday November 20,2014.

11/17/2014 Other's Request for Habeas Corpus for Defendant to appear for a deposition on 11/24/14 at 2PM 162.1

11/19/2014 Business records received from Verizon Wireless ']S3
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11/21/2014 Defendant's Motion for Return of Uniawfully-Selzed Property 164

11/21/2014 Commonwealth's Request for Extension on the Date to Provide Exhibit List; AfRdavIL Certlflcate of
Sen/Ice

165

11/21/2014 Commonwealth's Response to Defendant's Motion for Discovery of Witness Statements, Reports, or
Notes Not Previously Disclosed

166

11/21/2014 Opposition to paper#160.0 Defendant's Motion to Require ttie Commonwaalt to PareS Dow its Witness
List to Those Individuals It Actually Intends to Call to Testify in Its Case-ln-Chlef at Trial and for Other
Necessary Relief filed by Aaron J Hernandez; Affidavit

167

11/24/2014 Endorsement on Motion for Discovery of Witness Statements, Reports, or Notes not Previously
Disclosed, (#159.0): DENIED

Commonwealth reports all discovery has been provided.
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Individuals it Actually Intends to Call to TesUfy In Its Case-In-Chief as Trial and for Other Necessary
Relief, (#160.0); DENIED

Patfies, however, are urged to pare down list to the extent practical to avoid an unnecessarily protracted
trial.

11/24/2014 Endorsement on Request for Extension on the Date to Provide Exhibit Ust, (#165.0): DENIED

The fme table Is designed to allow filings of motions in iimine on schedule. The filing deadline has
already been, In effect, extended because the exhibit list was due on November 15. Exhibit list of
exhibits Commonwealth in good faith intends to offer shall be filed by November 26,2014. At this time,
the Court Is not extending time for filing motions in iimine because of the late filing of the exhibit list.

11/24/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keliey Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.

11/24/2014 The following form was generated:
A Clark's Notice was generated and sent to:
Attorney: Michael Kelley Fee, Esq.
Attorney: William M McCauley, Esq.

11/24/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: Michael Kelley Fee, Esq.
Attorney: William M McCauley, Esq.

11/24/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: Michael Kelley Fee, Esq.
Attorney: William M McCauley, Esq.

11/24/2014 Defendant's Response to Commonwealth's Request for Extension on the Date to Provide Exhibit List 168

11/26/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: Charles Wesley Rankin, Esq.

12/01/2014 Event Result

The following event: Conference to Review Status scheduled for 01/06/2015 02:00 PM has been resulted
as follows:

Result Not Held
Reason: Transfered to another session
Appeared:

12/01/2014 Event Result
The following event Jury Trial scheduled for 01/09/2015 09:00 AM has been resulted as follows:
Result: Not Held
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Reason: Transfered to another session
Appeared:

12/01/2014 Commonwealth's Response to Defendants K/Iotlon for Return of Property 169

12/03/2014 Commonwealth's Application for a Certificate to Secure Attendance of a Witness Residing in the State
of California filed under seal pursuant to 6.L c.268 si 3D(e)

169.1

12/03/2014 Commonwealth's Application for a Certificate to Secure Attendance of a Witness Residing in the State
of Rhode Island filed under seal pursuant to G.L c.268 s13D(e)

169.2

12/04/2014 Event Result

The following event: Motion Hearing scheduled for 12/12/2014 09:00 AM has been resulted as follows:
Result Rescheduled
Reason: Transfered to another session
Appeared:

12/04/2014 Event Result;

The following event Final Pre-Trial Conference scheduled for 12/12/2014 09:00 AM has been resulted
as follows:

Result: Rescheduled

Reason: Transfered to another session
Appeared:

12/04/2014 General correspondence regarding Notice of Change ofTime 171

The hearing scheduled for December 12,2014 has been changed to 9:00 AM and will be held In
Courtroom 7 at the Fall River Superior Court.

12/04/2014 Business records received from Webster Bank NA 172

12/05/2014 Defendant's Motion in llmine to Exclude Certain "Bad Acts Evidence" Specified In the Commonwealth's
Notice Dated October 31,2014 from the Commonwealth's Case-ln-Chlef and for Other Appropriate
Relief; Memorandum of Law; Certificate of Service

173

12/05/2014 Defendant's Motion in limine to Exclude Irrelevant and Unfairly Prejudicial Evidence (With Incorporated
Memorandum of Law

174

12/05/2014 Defendant's Motion in limine to Exclude Irrelevant and Otherwise Inadmissible Exhibits Listed on
Commonwealth's Intended List of Exhibits Dated November 26,2014

175

12/08/2014 ORDER; Order of Impoundment of Blank Juror Questionnaire 176

12/08/2014 General correspondence regarding Draft Juror Questionnaire 176.1

12/10/2014 Habeas Corpus for defendant issued to Suffolk County Jail returnable for 12/12/2014 09:00 AM Final
Pre-Trial Conference.

177

12/12/2014 Defendant's Submission regarding Statement of Defendant Aaron Hernandez Concerning Proposed
Confidential Questionnaire IMPOUNDED

179

12/12/2014 Defendant's Motion for Indivdual Voir Dire Conduucted by Counsel 180

12/12/2014 Defendant Aaron J Hernandez's Memorandum in support of

Defendant Aaron Hernandez's Motion for Individual Voir Dire Conducted by Counsel

180.1

12/12/2014 Defendant's Motion for Additional Peremptory Challenges 181

12/12/2014 Defendant Aaron J Hernandez's Memorandum In support of

Defendant's Motion for Additional Peremptory Challenges

181.1

12/12/2014 ORDER: Regarding Protocol, Public Attendance, and Media Coverage 183

12/12/2014 Transclpt ordered 184

of December 12,2014 in Courtroom 6.

12/15/2014 Business records received from Sprint/Nextel 185

12/16/2014 General correspondence regarding notification from Norfolk Superior Court on telephone hearing with
Garsh, J. attached to Clerk's Minutes and JAVS disc Is In back of file.

480

^ . .
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12/17/2014 Endorsement on Motion in limine to, (#170.0): Other action taken

ALLOWED in part, DENIED In part. 12/142/2014 Rulings on the record.

12/17/2014 Endorsement on Motion In limine to Exclude Certain "Bad Acts Evidence" Specified in the
Commonwealth's Notice Dated October 31,2014 from the Commonwealth's Case-In-Chlef and for Other
Appropriate Relief, (#173.0): Other action taken

ALLOWED In part, DENIED In part 12/12/2014 Rulings on the record.

12/17/2014 Endorsement on Motion in limine to Exclude Irrelevant and Unfairly Prejudicial Evidence (With
incorporated Memorandum of Law), (#174.0): Other action taken

ALLOWED in part DENIED in part 12/12/2014 Rulings on the record.

12/18/2014 Habeas Corpus for defendant Issued to Suffolk County Jail returnable for 12/22/2014 09:15 AM Final 186
Pre-Trial Conference.

12/19/2014 Commonwealth's Response to Defendant's Supplemental Submission for Voir Dire Conducted bv 187
Counsel (IMPOUNDED) '

12/19/2014 Commonwealth's Response to Draft Juror Questionnaire 188

12/19/2014 Opposition ta paper#181.0 Defendant's Motion for Additional Peremptory Challenges (IMPOUNDED) 189
filed by Commonwealth

12/22/2014 Defendant's Submission regarding Defendanfs Supplemental Submission In Support of Previously- 190
Filed Motion for Individual Voir Dire Conducted by Counsel - IMPOUNDED

12/22/2014 Endorsement on Motion for Return of Unlawfully-Seized Property. (#184.0): Other action taken

See ruling on paper# 169.

12/22/2014 Endorsement on Response to Defendant's Mofion for Return of Property, (#169.0): ALLOWED

without objection as to Hummer and items 2,6 and 7 on order contained In paper # 140. No action taken
on remaining Items at this time, Defendant will renew when he wished action taken. (Gaish, J.)

12/22/2014 Commonwealth's Submission regarding Expert Testimony (Supplemental) 191

12/22/2014 Endorsement on Motion for Individual Voir Dire Conducted by Counsel, (#180.0); DENIED

for the reasons stated on the record. (Garsh, J.) M/VF

12/22/2014 Endorsement on Motion for Additional Peremptory Challenges, (#181.0): DENIED

for the reasons stated on the record. (Garsh, J.) MAP

12/22/2014 's Joint Stipulation to Empanel 16 Jurors ■jg2
12/22/2014 Witness list

Applies To: Commonwealth (Prosecutor)
193

12/22/2014 Joint Pre-Trial Memorandum filed:

Applies To: Commonwealth (Prosecutor)
12/22/2014 Commonwealth's Submission of Commonwealth's Intended List of Exhibits 195
12/22/2014 ORDER: of Remand .,35

-The above named Defendant, Aaron Hernandez, is hereby Ordered Remanded to the custody of the
Sheriff of the Bristol County House of Correction, on January 8,2015 for trial to commence on January 9
2015 at 9am at the Fall River Superior Court and for the durafion of the trial.

12/22/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney; Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
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Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney Andrew C. Pheian, Esq.

12/22/2014 The following form was generated;
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles V\tesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Patrick Otto BomberUi Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney; William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: /Vndrew C. Pheian, Esq.

12/22/2014 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney. Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney William M McCauiey, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney Andrew C. Pheian, Esq.

12/22/2014 The following form was generated;
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney Michael Kelley Fee, Esq.
Attorney Patrick Otto Bomberg, Esq.
Attorney Roger Lee Michel, Jr., Esq.
Attorney William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Pheian, Esq.

12/29/2014 General correspondence regarding Revised Juror Questionnaire

12/30/2014 Commonwealth's Motion in limlne regarding testimony of R. Paradis (Second)
203.1

204

12/30/2014 Commonwealth's Motion in limine regarding Dr. Greenblatt
205

12/30/2014 Commonwealth's Motion for a View
206

01/02/2015 General correspondence regarding notification from Norfolk Superior Court on telephone hearing with
Garsh, J. attached to Clerk's Minutes and JAV8 disc Is in back of file

481

01/02/2016 Habeas Corpus for defendant Issued to Suffolk County Jail refijrnable for 01/06/2016 09:00 AM Final 207
Pre-Trial Conference.

01/02/2015 Habeas Corpus for defendant issued to Suffolk County Jail returnable for 01/07/2015 09-00 AM Motion
Hearing. CANCELED

01/02/2015 Defendant's Motion in limine to Exclude Inadmissible Exhibits

01/02/2015 Defendant's Motion in limine to Exclude Evidence Respecting Bracelets Obtained From Decedent By
Medical Examiner

208

209

210

01/02/2016 Defendant's Motion in limine to Exclude Specified Wilnesses on Commonwealth's List of Potential
Witnesses From Testifying or, in the Alternative, to Holod a Voir Dire of Such Witnesses

211

01/02/2015 Defendant's Motion for a View
212

01/02/2015 Defendant's Motion to Exempt His Mother and His Fiancee from Sequestration Order
213

01/02/2015 Defendant's Motion for Reconsideration of Questions on Juror Questionnaire
214

01/02/2015 Affidavit filed by Defendant/^aron J Hernandez in support of

Motion for Reconsideration of Questions on Juror Questionnaire

215

01/02/2015
216

http://www.niasscourts.org/eservices/ysessiomd=3^^5D50F025C206E9CE930E9EACC9... 2/8/2018
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Defendant Aaron J Hernandez's Memorandum in support of

Motion for Reconsideration of Questions on Juror Questionnaire

01/02/2015 Endorsement on Motion for Reconsideration of Questions on Juror Questionnaire, (#214.0): ALLOWED

in part, DENIED In part for the reasons stated on the record.

01/05/2015 Commonwealth's Response to the Defendant's Motion for a View 217

01/05/2015 Commonwealth's Response to the Defendant's Motions Filed on December 29,2014 21B

01/05/2015 Commonwealth's Response to the Defendant's Opposition to Motion for a View 219

01/05/2015 Defendant's Motion to Confirm the Applicability of This Court's February 10,2014 Order Prohibiting 220
Prejudicial Extrajudicial Statements to the Bristol County Sheriffs Office and the Staff of the Bristol
County Jail and House of Correction In North Dartmouth, Massachusetts

01/05/2015 Defendant's Motion for Disclosure of All Proposed Summaries 221

01/06/2015 Commonwealth's Requestfor Access to Records 223

01/06/2015 Defendant's Motion for Access to Evidentiary Item to Conduct Independent Forensic Testing 224

01/06/2015 Defendant's Response to Commonwealth's Motion for a View 225

01/06/2015 Endorsement on Motion to Exempt His Mother and His Fiancee from Sequestration Order. (#213 0)'
ALLOWED ■ V /■

without objection, and the witness excluded from the sequestration order are: Ursula Ward, Shaquiiia
Thibou, Shaneah Jenkins, Jerri Hernandez, Shayannah Jenkins.

01/06/2015 Endorsement on Motion to Exclude Specified Witnesses on Commonwealth's List of Potential Witnesses
from Testifying or, in the Alternative, to Hold a Voir Dire of Such Witnesses, (#211.0): ALLOWED

without objection.

01/06/2015 Endorsement on Motion in iimine to Exclude Evidence Respecting Bracelets Obtained from Decedent bv
Medical Examiner, (#210.0): ALLOWED

without objection.

01/06/2015 Endorsement on Motion for a View, (#206.0): Other action taken

Allowed in part, denied in part Ruling on the Record. Specifically, 10,11,12.13'aIiowed without
objection; 2,3,5,6,7 allowed after hearing.

01/06/2015 Endorsement on Motion in iimine to Exclude Inadmissible Exhibits, (#209.0): Other action taken

See Marginal Rulings.

01/06/2015 Endorsement on Request for Access to Records, (#223.0); ALLOWED

without objection. Access limited to counsel.

01/06/2015 Endorsement on Motion for a View, (#212.0): ALLOWED

Counsel shall vimrk out excluded areas of the house prior to the view.
01/06/2015 Endorsement on Response to the Defendant's Motion for a View. (#217.0): Other action taken

Denied to the extent photographs or other items will be covered or removed. Counsel shall walk through
the home prior to the view. Full ruling on the record.

01/06/2015 Business records received from Walmart 226
01/06/2015 Business records received from Verizon Wireless 227
01/06/2015 Event Result:

The following event: Conference to Review Status scheduled for 01/08/2015 02:00 PM has been resulted
as follows:
Result Held as Scheduled
Appeared:

http*7/www,masscoiirts.org/eservices/ysessiomd=3^^5D50F025C206E9CE930E9EACC9... 2/8/2018



Massachusetts Trial Court Page 31 of 61

Docket
Date

Docket Text File

Ref
Nbr.

01/07/2015 Event Result
The following event: Motion Hearing scheduied for 01/07/2015 09:00 AM has been resulted as fbllovirs:
Result Held as Scheduled
Appeared:

01/07/2015 Business records received from Suffolk County Sherifl's Department 231

01/07/2015 Commonwealth's Submission regardirig Addifa'onal Response to Defendant's Motion to Confinn Court's
Orders Regarding Pretrial Publicity

233

01/09/2015 Commonwealth's Response to the Defendant's Motion for Dteclosure of Sisnmaries to Be Used in
Opening

234

01/09/2015 Commonweaith's Motion for Reciprocal Discovery 235

01/09/2015 Commonwealth's Motion in limine Hoarding Defendanfs Use of Hearsay Testimony 236

01/09/2015 Business records received from Verizon Wireless 237

01/09/2015 Endorsement on Motion for /Access to Evidentiary Item to Conduct Independent Forensic Testlno
(#224.0): ALLOWED "

without objection

01/09/2015 Business records received from Merrill Lynch
239

01/09/2015 Endorsement on Motion for Disclosure of/UI Proposed Summaries, (#221.0): ALLOWED

/Vfter review, ALLOWED as to ail chalks (summaries) Commonwealth intends to display to the Jury - not
Just those for openings. Commonweaith shall provide copies to extent not previously provided and to
extent previously provided. Commonwealth shall indicate which of the many summaries it may have
prow'ded. It actually intends to use at the trial. Disclosure shall be made by January 15,2015.

01/09/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
/Utomey; William M McCauley, Esq.

01/09/2015 Other's Request for Reconsideration (of certain issues reiatwe to the voir dire process)
240

01/09/2015 Endorsement on Request for for Reconsiderafion (of certain issues relative to the voir dire process)
(#240.0): Other action taken

The Court does not generally act on correspondence. However, in order to clarify the voir dire process
the Court Is employing, the court reiterates that public access to the individual voir dire has not been
restricted, as Cable News Network, Inc. posits. Conducting Individual voir dire at sidebar, as requested
by the defendant, is a practice that has been specifically found to be constitutional by the Supieme
Judidal Court See Commonwealth v. Cohen, 456 Mass. 94,117 (2010) C'lndivldual voir dire
examinations in this case were conducted out of hearing of the defendant and the public, but the voir dire
examination process Itself, took place, as it shoudi have, in open court. Conducting such voir dire
examinafions In open court permlsts memebers of the public to observe Bie judge, as well as the
prospective Jurors. Even though the public cannot hear what Is being said, the ability to observe itself
furthers the values that the public trial right Is designed to protect... The defendant had a right to have
the publte present during these individual juror examinations, just as he had a right during the trial to
have spectators present in the court room while sidebar conferences took place out of their earshot) In
Commonwealth v. Greindeder, 458 Mass. 207,228 (2010), the Court cited Cohen for the proposition that
indiw'dual juror voir direconducted out of hearing of the public is pennisslble if conducted in open court
where the public may observe the process. "The same constitutionai analysis applies to a public trial
claim brought under the Hrst Amendment as one brought... under the Sbdh Amendment" Cohen 466
Mass, ail 06.

01/09/2015 Event Result:
The following event: Jury Trial scheduled for 01/09/2015 09:00 m has been resulted as follows:
Result Held as Scheduled
/Appeared:

01/12/2015
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Event Result;
The following event; Jury Trial scheduled for 01/12/2015 09;00/\M has been resulted as follows;
Result Held as Scheduled
Appeared;

01/13/2015 Business records received from Sprint 241

01/13/2015 Event Result
The following event Ju7 Trial scheduled for 01/13/2015 09;00 /\M has been resulted as follovkrs:
Result Held as Scheduled

Appeared:

01/13/2015 General correspondence regarding Confidential Juror Questionnaire (Blank) 242

01/14/2015 Endorsement on Notice regarding removal of Impoundment on Statement of Defendant A. Hernandez
Concerning Proposed Confidential Jury Questionnaire, (#179.0); No Acllon Taken

01/14/2015 Endorsement on Notice regarding unlmpoundment of Memorandum of Law In Support of Defendant A.
Hernandez's Motion for IndMdual Voir Dire Conducted by Counsel, (#180.1); No /Action Taken

01/14/2015 Endorsement on Notice regarding removal of impoundment of Commonwealth's Impounded Response to
Defendant's Supplemental Sublsslon for VoIr Dire conducted by Counsel, ̂167.0): No Action Taken

01/14^016 Endorsement on Notice regarding removal of Impoundment of Defendant's Supplemental Submission In
Support of Previously-Filed Motion for Individual VoIr Dire Conducted by Counsel, (#190.0); No Acflon
Taken

01/14/2015 Endorsement on Notice regarding removal of Impoundment of Defendant's Motion for Reconsideration of
Questions on Juror Questionnaire, (#214.0): No Action Taken

01/14/2015 Endorsement on Notice, regarding removal of Impoundment of the Affidavit of J.L. Sultan in Support of
Defendant's Motion for Reconsideration of Questions on Juror Questionnaire, (#215.0); No Action Taken

01/14/2015 Endorsement on Notice regarding removal of Impoundment of the Memorandum of Law In Support of
Defendant's Motion for Reranslderatlon of Questions on Juror Questionnaire, (^16.0); No Action Taken

01/15/2015 Business records received from AT&T 244

01/15/2015 Business records received from Verizon Wireless 245

01/15/2015 Defendant's Motion for Reconsideration Regarding Timing of Parties'Exercise of Peremptory 246
Challenges

01/15/2015 Defendant's Motion for Disclosure of Promises, Rewards, or Inducements Respecting Shayanna 247
Jenkins and Oscar Hernandez, Jr.

01/15/2015 Defendant's Motion to Exclude Evidence, filed under seal 248

01/15/2015 Defendant's Response to Commonwealth's Motion for Reciprocal DIseovery 249

01/15/2015 Opposition to paper#205.0 Commonwealth's Motion In Limine to Exdude Testimony of Dr. David 250
Gieenblatt filed by Commonwealth

01/15/2015 Affidavit of David J. GreenblatL M.D. 250.1

01/15/2015 Opposition to paper#204.0 Commonwealth's Second Motion In Limine filed by Commonwealth 251

01/15/2015 Event Result;

The following event: Jury Trial scheduled for 01/15/2015 09:00 AM has been resulted as follows;
Result: Held as Scheduled
Appeared:

01/15/2015 Endorsement on Motion for Reconsideration Regarding Timing of Parties' Brercise of Peremptory
Challenges, (#246.0): Other action taken

After further reconsideration, allowred In part.

01/16/2015 Event Result:

The following event Jury Trial scheduled for 01/16/2015 08:30 AM has been resulted as follovirs:
Result Held as Scheduled
Appeared:

01/20/2015 Business records received from AT&T 252
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01/20/2015 Business records received from Bank of/Vmerfca (SJ) 253

01/20/2015 Business records received from Bank of/\merlca (GH) 254

01/20/2015 Business records received from Bank of /America (AH) 255

01/20/2015 Business records received from Coiiaterai Consuitants 256

01/20/2015 Business records received from Suffolk County Sheriffs Office 257

01/20/2015 Event Result

The foiiowing event Jury Trial sdteduled for 01/20/2015 08:30 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

01/21/2015 Event Result;

The following event Jury Trial scheduled for 01/21/2015 08:30 AM has been resulted as follows:
Result: Held as Scheduled

/\ppeaied:

01/21/2015 Business records received from Bank of America (AH) 258

01/21/2015 Business records received from Enterprise Rent-A-Car 264

01/22/2015 Event Result

The following event Ju7 Trial sdieduled for 01/22/2015 08:30 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

01/23^015 Defendant's Motion in limlne for Brief, Foltow-up Voir Dire of Potential Jurors Prior to Empanelment 266

Filed Under Seal

01/23/2015 Event Result

The following event: Jury Trial scheduled for 01/23/2015 08:30 AM has been resulted as follows:
Result; Held as Scheduled
/\ppeared:

01/23/2015 Endorsement on Motion for Disclosure of Promises, Rewards, or Inducements Respecting Shayanna
Jenkins and Oscar Hernandez, Jr., (#247.0): /MLOWED

without objections

01/26/2015 Commonwealth's Motion In llmlne to Exclude the Expert Testimony of David J. Greenblatt, M.D, 269

01/26/2015 Endora^nt on Motion for Disclosure of Transcript of Shayanna Jenkins Immunity Hearing, (#268.0):

Counsel may order a copy of the transcript, however, it shall not be publicly disseminated pursuant to
G.L.C.233,sec.20C,eLseq.

01/26^015 Event Result:
The following event Jury Trial scheduled for 01/26/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

01/27/2015 Event Result
The following event Jury Trial sdieduled for 01/27/2015 09:00 AM has been resulted as follows:
Result Canceled
Reason: Court Closure
Appeared:

01/28/2015 Event Result:
The foDowing event; Jury Trial scheduled for 01/28/2015 09:00 AM has been resulted as follows:
Result Canceled

Reason: Court Closure
/tppeared:

01/29/2015 Event Result:
The following event: Jury Trial scheduled for 01/29/2015 09:00 /\M has been resulted as follows;
Result: Held as Scheduled
Appeared:
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01/29/2015 Endorsement on Motion for Reciprocal Discovery, (#235.0); ALLOWED

in part, DENIED In part. Rulings on the record.

01/29/2015 Endorsement on Motion of Motion In limlne regarding Defendant's Use of Hearsay Testimony, (#236.0):
No Action Taken

at the request of the Commonwealth

01/29/2015 Business records received from Greyhound 270

01/30/2015 Event Result:
The fbllovflng event Jury Trial scheduled for 01/30/2015 09:00 /\M has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauIey, Esq., William M
Attorney Michel, Jr., Esq., Roger Lee
Attorney Fee, Esq., Michael I^IIey
Attorney Rankln, Esq., Charles Wesley
Attorney Sultan, Esq., James L

Applies To: Hernandez. /\aron J (Defendant): Sultan, Esq., James L (Attorney) on behalf of Hernandez,
Aaron J (Defendant); Rankln, Esq., Charles Wesley (Attorney) on behalf of Hernandez, Aaron J
(Defendant): Bomberg, Esq., Patrick Otto (Attorney) on behalf of Commonwealth (Prosecutor); Griffin,
Esq.. Brian D (Attorney) on behalf of Commonwealth (Prosecutor); McCauley, Esq., William M (Attorney)
on behalf of Commonwealth (Prosecutor); Fee, Esq., Michael Kelley (Attorney) on behalf of Hernandez,
Aaron J (Defendant)

01/30/2015 Business records received from The Hertz Corporation 271

02/02/2015 Event Result:
The following event: Ju7 Trial scheduled for 02/02/2015 09:00 AM has been resulted as follows:
Result Canceled
Reason: Court Closure
Appeared:

02/03/2015 Defendant's NoHce of Prospective Expert Testimony (Supplemental) 272

The following event: Jury Trial scheduled for 02/03/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduted
/\ppeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
/^tomey GrlfTin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attorney Rankln, Esq., Charles Wesley
Attorney Sultan, Esq., James L

02/04/2015 ORDER: Impoundment
273

02/04/2015 Event Result

The following event: Jury Trial scheduled for 02/04/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attomey McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Michael Kelley
Attomey Rankln, Esq., Charles Wesley
Attomey Sultan, Esq., James L

02/05/2015 Event Result
The following event; Jury Trial scheduled for 02/05/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

02/05/2015 Other's Motion formally access to exhibits filed by Cable News Network, Inc.
274
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02/05/2015 Other's EMERGENCY Motion to be heard on motion seeking access to trial court exhibits filed by Cable 275
News Network, Inc.

02/06/2015 Event ResuiL-
The following event: Jury Trial scheduled for 02/06/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduled

Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

02/06/2015 Opposition to paper#269.0 Motion in LImlne to Exclude the Expert Testimony of D. J. Greenblatt, MD 276
filed by Commonwealth

02/06/2015 Endorsement on Mofion ftir Dally Access to Exhibits (Cable News Network, Inc.,), (#274.0): DENIED

See Ruling on Record

02/06/2015 Endorsement on Mofion to Be Heard on Motion Seeking Access to Trial Court Exhibits (Emergency) by
Cable News Network. Inc., (#275.0): ALLOWED

02/09/2015 Event Result:
The following event Jury Trial scheduled for 02/09/2015 09:00 AM has been resulted as follows:
Result: Not Held
Reason: Court Closure

Appeared:

02/10/2015 Endorsement on Application for a Judicial Order of Immunity to Shayanna Jenkins (filed under seal]
(#228.0): ALLOWED

02/10/2015 The following form was generated:
A Clerk's Notice was generated and sent to;
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney; Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: William M McCauley, Esq.

02/10/2015 MEMORANDUM & ORDER:

on Cable News Network, Ino's. Motin for Dally Access to Exhibits: ... For the foregoing reasons. It Is
hereby ORDERED that Cable News Network, Inc's. Mofion for Dally Access to Exhibits be DENIED.

278

02/10/2015 Event Result:
The following event: Jury Trial scheduled for 02/10/2015 09:00 AM has been resulted as follows-
Result Not Held
Reason: Court Closure

Appeared:

02/11/2015 Event Result

The following event: Jury Trial scheduled for 02/11/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

02/11/2015 Event Result:

The following event: Jury Trial scheduled for 02/12/2015 09:00 AM has been resulted as follows:
Result Not Held
Reason: By Court prior to date
Appeared:

02/12/2015 Business records received from Sprint Nextel 279

02/12/2015 Business records received from Enterprise Rental 280

02/13/2015 Event Result:

The following event: Jury Trial scheduled for 02/13/2015 09:00 AM has been resulted as follows:
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Result Held as Scheduled

Appeared:

Applies To: Hernandez, Aaron J (Defendant); Sultan, Esq., James L (Attorney) on behalf of Hemandez,
Aaron J (Defendant); Rank&i, Esq., Charles Wesley (Attorney) on behalf of Hemandez, Aaron J
(Defendant); Bomberg, Esq., Patrick Otto (Attorney) on behalf of Commonwealth (Prosecutor); Griffln,
Esq., Brian D (Attorney) on behalf of Commonwealth (Prosecutor); WlcCauley, Esq., William M (Attorney)
on behalf of Commonwealth (Prosecutor); Fee, Esq., Michael Kelley (Attorney) on behalf of Hemandez.
Aaron J (Defendant)

02/17/2015 Event Result:
The following event Ju^ Trial scheduled for 02/17/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled °
Appeared;

02/18/2015 Event Result;
The following event Jury Trial scheduled for 02/18/2015 09:00 AM has been resulted as fbnows-
Result Held as Scheduled »,u.K«va.
Appeared:

02/18/2015 Endorsement on Motion regarding Commonwealth's second Motion In LImlne, (#204.0): DENIED

See Ruling on Record

02/18/2015 List of exhibits

- Exhibit #2 (Grand Jury Teslmony of Robert Paradls) Is sealed pursuant to G.L. c. 268, set 13D
281

02/19/2015 Event Result
The following event: Jury Trial scheduled for 02/19/2016 09:00 AM has been resulted as fbllows-
Result Held as Scheduled
Appeared:
Defendant Hemandez, /^aron J
Attorney McCauley, Esq., William M
Attomey Griffin, Esq., Brian D
Attomey Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Mltihael Kelley
Attomey Rankin, &q., Charles Wesley
Attomey Sulten, Esq., James L

02/20/2016 Commonwealth's Submission regarding Opposition to Defendant's Request to Exclude the Testlmonv 282
of Dorothy Stout '

02/20/2015 Event Result
The following event Jury Trial scheduled for 02/20/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attomey McCauley, Esq., William M
Attomey Griffin, Esq., Brian D
Attomey Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Michael Kelley
Attorney Ranldn, Esq., Charles Wesley
Attorney Sultan, Esq., James L

02/20/2015 Business records received from Cheshire Correctional institution
283

02/20/2016 Defendant "a Motion for a Court Order Regarding Display of Home Video Surveillance
264

02/23/2015 Event Result
The followring event: Jury Trial scheduled for 02/23/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
/^peared:

The following event Jury Trial scheduled for 02/24/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared:
Defendant Hemandez, Aaron J
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Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

02/25/2015 Event Result:
The following event; Jury Trial scheduled for 02/25/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:

02/26/2015 Event Result:

The following event Jury Trial scheduled for 02/26/2015 09:00 AM has been resulted as follows;
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michaei Kelley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

02/27/2015 Event Result

The following event Jury Trial scheduled for 02/27/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared:

02/27/2015 Defendant's MoBon to Preclude Admission or Display of a Glock .45 Caliber Pistol Before the Jury 285
03/02/2015 Opposrtion to #285.0 Defendant's Motion to Preclude Admisison or Dismplay of a Glock .45 Caliber Pistol 287

Before the Jury filed by Commonwealth

03/02/2015 Commonwealth's Motion In limlne regarding Video 288

03/02/2015 Commonweailh's Motion in limine to Admit Evidence of a Prior Shooting Incident Involving Alexander 289
Bradley (Renewed)

03/02/2015 Event Result:
The following event: Jury Trial scheduled for 03/02/2015 09:00 /\M has been resulted as follows:
Result Held as Scheduled
/Vppeared;

03/02/2015 Event Result

The following event Jury Trial scheduled for 03/03/2015 09:00 AM has been resulted as follows-
Result Not Held

Reason: Transfered to another session
Appeared:

03/03/2015 Opposition to paper^89.0 Commonwealth'6 Motion in limine to Admit Evidence of a Prior Shooting 290
Incident Involving Alexander Bradley (Renewed) filed by Aaron J Hernandez

03/03/2015 Endorsement on Motion to Preclude Admission or Display of a Glock .45 Caliber Pistol Before the Jurv
(#285.0): DENIED "

Ruling on the Record. (Gareh, J.) M/VF

03/03/2015 Event Result

The following event: Jury Trial scheduled for 03/03/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:

03/04/2015 Event Result
The following event: Jury Trial scheduled for 03/04/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hemandez, Aaron J
Attorney McCauley, Esq., William M
/Utomey Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
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Attorney Fee, Esq., Michael Keiley
Attorney Rankin, &q., Charles Wesley
Attorney Sultan, Esq., James L

03/05/2015 Event Result:
The following event Jury Trial scheduled for 03/05/2015 09:00 /W1 has been resulted as follows;
Result Held as Scheduled
Appeared;

03/06/2015 Event Result

The followring event Jury Trial scheduled for 03/06/2016 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

03/06/2015 Defsndant's Motion for l.eave to Elicit Testimony on Cross-Examlnation that the Commonwealth Failed
to Obtain Ernest Wallace's DNA

291

03/06/2016 Endorsement on Motion for Leave to Elicit Testimony on Cross-Examinatlon that the Commonwealth
Failed to Obtain Ernest Wallace's DNA, (#291.0): ALLOWED

For the reasons stated on the record. (Garsh, J.)

The following event Jury Trial scheduled for 03/09/2016 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Micliael Kelley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/09/2015 Opposition to paper #28B.0 Motion in llmine regarding Video filed by Aaron J Hernandez 294

03/09/2016 Business records received from Cheshire Correctionai institution 296

03/10/2016 Event Result:
The following event Jury Trial scheduled for 03/10/2016 09:00 AM has been resulted as foliovirs;
Result: Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Keiley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/11/2016 Event Result
The following event Jury Trial scheduled for 03/11/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled

Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Keiley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/12/2016 Event Result:
The following event: Jury Trial scheduled for 03/12/2016 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

03/13/2015 Event Result
The following event: Jury Trial scheduled for 03/13/2016 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
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Defendant Hernandez, Aaron J
Attorney McCauley, Esq., WiliiaTn M
Attorney Gn'ffin, Esq., Brian D
Attorney Bomberg, Esq., Patridc Otto
Attorney Fee, Esq., Ml^ael Kelley
Attorney Rankin, Esq., Charles lAfesley
Attorney Sultan, Esq., James L

03/17/2015 Defendant *5 Motion for Leave to File Defendant's Mofion to Suppress Fruits of November 24,2014
Search Warrant

03/17/2015 Defendant's Motion to Suppress Fruits of November 24,2014 Search Warrant 297.1

03/17/2015 DefendantAaronJ Hernandez's Memorandum In support of 297.2

Defendant's Motion to Suppress Fruits of November 24,2014 Search Warrant

03/17/2015 Opposition to paper #297.1 Defendant's Motion to Suppress Fruits of November 24,2014 Search 298
Warrant filed by Commonwealth

03/17/2015 Event Result:
The following event Jury Trial scheduled for 03/17/2015 09:00 /\M has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hemandez, /\aron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian 0
Attorney Bomberg, &q., Patrick Otto
Attomey Fee, Esq., Michael Kelley
Attorney Rankin, Charles Wesley
Attomey Sultan, Esq., James L

03/17/2015 General correspondence regarding Decision and Judgement concerning the Commonwealth's c. 211, 299
sec. 3 appeal concerning testhiony of Robert Paradls - Cordy, J. Petitioned is DENIED.

03/17/2016 General correspondence regarding Decision and Judgement concerning the Commonwealth's c. 211, 300
sea 3 appeal concerning Alexander Bradley Evidence- Cordy, J. Petitioned fe DENIED.

03/17/2015 Endorsement on Motion for Leave to File Defendants Motion to Suppress Fruits of November 24 2014
Search Warrant, (#298.0): ALLOWED

03/17/2015 Endorsement on Motion to Suppress Fruits of November 24,2014 Search Warrant, (#297.1): DENIED

for the reasons stated on the record, after hearing. (Ruling on the record) (Garsh, J.)

03/18/2015 Defendant's Motion to Permit Defense Expert to Examine Ballistics Evidence 302

03/18/2015 Event Result:
The following event Jury Trial scheduled for 03/18/2016 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:

03/18/2015 Witness's Motion to Quash Out of State Subpoena/Waiver Request for Protective Order 303

03/18/2015 Endorsement on Motion to Preclude Admission of Evidence or Argument Suggesting that the Failure of
the Commonwealth to Locate and Seize Three Pairs of Shoes Pursuant to Warrant on November 24,
2014 was Attributable to the Defendant and Thus Supports an Inference of Consciousness of Guilt, '
(#301.0): Other action taken

Allowed in part, denied in part at sidebar conference, for the reasons stated on the record, (Garsh, J.)
03/18/2015 Defendant's Motion In ilmine to Exclude Evidence of Jail Telephone Conversations Recorded by the 304

Commonwealth

03/18/2016 Affidavit of Michael K. Fee In Support of Defendant's Motion In Limlne to Exclude Evidence of Jail 304.1
Telephone Conversations

03/18g01B Endorsement on Motion to Permit Defense Expert to Examine Ballistics Evidence, (#302.0): ALLOWED

03/18/2015 Endesreement on Motion to Quash Out of State Subpoena/Waiver Request for protective Order. 01303.0):
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(Ruling on the Record)

03/19/2015 Event Result:
The following event Jury Trial scheduled for 03/19/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attorney Ranktn, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/20^015 Event Result
The following event Jury Trial scheduled for 03/20/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

03/20/2016 General correspondence regarding Letter from the Supreme Judicial Court notifying this court of a Notioe 305
of Appeal from the March 11,2015 decision of a Single Justice

03/20/2015 Endorsement on Motion to Exclude Hearsy Statement, (#306,0): ALLOWED

Without Opposition

03/23/2015 Event Result:
The following event: Jury Trial scheduled for 03/23/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., Willtam M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Pee, Esq., Michael Kelley
Attorney Rankln, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/23/2015 Opposition to paper#304.0 Defendants Motion in Umlne to Exclude Evidence of Jail Teleohone 307
Conversations filed by Defendant

03/23/2015 Commonwealth's Application for for a Judicial Order of Immunity to Gion Jackson aoB

03/23/2016 ORDER: Concerning Grant of Immunity to Glon Jackson pursuant to G.L. c. 233, sections 20C-20E 309

03/24/2015 Event Result:
The following event: Jury Trial sdieduled for 03/24/2015 09:00 AM has been resulted as fellows-
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., WOllam M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Ml^ael Kelley
Attorney Rankln, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/25/2015 Defendant's Motion for Discovery of Email Correspondence of Trooper Eric Benson 310

03/25/2015 Defendant's Motion for Order that Commonwealth Provide Defendant with all Transcripts, Draft 311
Transcripts, and Summaries of Jail Calls

03/25/2015 Event Result:
The following event Motion Hearing scheduled for 03/25/2015 09:00 /\M has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
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Attorney Fee, Esq., Michael Kelley
Attorney Rankin, Esq., Charles Wesley

03/25/201S Endorsem0nl on Motion for Order that Commonwealth Prowde Defendant with all Transcripts, Drafts
Transcripts, and Summaries of Jaii Calls, (#311.0): Other action taken

3/25/15 To the extent there are transcripts, they are ordered to be provided and the Commonwealth
represents It has so produced them and the rest in Its possession consists of notes taken by a prosecutor
upon listening to the tapes, which the defendant does not seek.

03/25/2015 MEMORANDUM & ORDER: 312

on Defendant's Motion In Umine to Exclude Evidence of Jail Telephone Conversations Recorded by the
Commonwealth (ALLOWED, In part, and DENIED in part)

03/26/2015 Event Result:
The following event: Jury Trial scheduled for 03/26/2015 09:00 AM has been resulted as follovis:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attomey Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Michael Kelley
Attomey Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

03/27/2015 DefendantAaronJ Hernandez's Memorandum In support of 315

Motion to Limit Testimony of Shayana Jenkins and for Voir Dire (Supplemental)
03/27/2015 Event Result:

The following event Jury Trial scheduled for 03^7/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attomey McCauley, Esq., William M
Attomey Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
/Utomey Rankin, Esq., Charles Wesley
Attomey Sultan, Esq., James L

03/27/2015 Endorsement on Motion to Limit Testimony of Shayanna Jenkins and for VoIr Dire, (#313.0): Other
action taken

Allowed in part, denied In part Ruling on the Record. (Garsh, J.)

03/30/2015 Event Result:

The following event: Jury Trial scheduled for 03/30/2015 09:00 AM has been resulted as follows:
Result; Held as Scheduled
Appeared:

03/30/2015 Defendant's Motion to Reconsider Admissiblllty and Exclude Testimony of Alexander Bradley 316

03/31^015 Event Result:

The following event Jury Trial scheduled for 03/31/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled

Appeared;
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., VWIiam M
Attorney Griffin, Esq., Brian D
Attomey Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attomey Rankin, ̂ ., Charles Wesley
Attomey Sultan, Esq., James L

03/31/2015 Endorsement on Motion In limlne to Limit the Testimony of Robert Paradis Respecting the Defendant's
Personality, Character, Behavior and Drug Use, (#317.0): Other action taken
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Allowed in part, denied In part. Ruling on the Record.

03/31/2015 Defendant's Motion to Preclude Trooper Dumont from Repeating Testimony About Cell Tower Location 318
infonnation and Times for Route of Travel

04/01/2015 Event Result

The following event Jury Trial scheduled for 04/01/2015 09:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:

04/01/2015 Defendant's Motion for Comprehensive Voir Dire ofAlexanderBradley's Proposed Direct Testimony 319
and for Leave to Impeaoh Witness for Bias Because of Pending Cases

04/01^015 Endorsement on Application for a Judicial Order of Immunity to /Alexander Bradley, (#320.0); ALLOWED

(See Order)

04/01/2015 ORDER: Concerning Grant of Immunity to Alexander Bradley Pursuant to G.L. c. 233, sections 20C-20E 321

04/01/2015 Endorsement on Motion to Reconsider Admisslbllity and Exclude Testimony of/Alexander Bradley,
(#316.0): DENIED

Ruling on the Record

04/01/2015 Endorsement on Motion for Comprehensive VoIr Dire of/Mexander Bradley's Proposed Direct Testimony
and for Leave to Impeach Witness for Bias Because of Pending Cases, (#319.0): ALLOWED

Rulings on the record.

04/02/2015 Event Result:

The following event: Jury Trial scheduled for 04/02/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:
Defendant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Michael Itelley
Attorney Rankin, Esq., Charles Wesley
Attomey Sultan, Esq., James L

04/02/2015 Defendant's Motion for Required Finding of Not Guilty on Indictments 2013-983-1 and 2013-983-2 at
the End of the Commonwealth's Case

322

04/02/2015 Defendant Aaron J Hernandez's Memorandum In support of

Defendant's Motion for Required Finding of Not Guilty on Indictments 2013-983-1 and 2013-983-2 at the
End of the Commonwealth's Case

323

04/02/2015 Defendant's Request for Jury Instructions 324

04/02/2015 Commonwealth's Request for Jury Instruction 325

04/03/2015 Event Result:
The following event: Jury Trial scheduled for 04/03/2015 09:00 AM has been resulted as follows:
Result; Held as Scheduled
Appeared:
Defendant Hernandez; /^ron J
Attomey McCauley, Esq., William M
Attomey Gn'ffin, Esq., Brian D
Attomey Bomberg, Esq., Patrick Otto
Attomey Fee, Esq., Michael Kelley
Attomey Rankin, Esq., Charles Wesley
Attomey Sultan, Esq., James L

04/03/2015 Endorsement on Motion for Required Finding of Not Guil^ on Inldctments 2013-983-1 end 2013-983-2 at
the End of the Commonweatth'a Case, (#322.0): DENIED

See Ruling on Record

04/03/2015
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Endorsement on Request for Jury Instructions, (#324.0): Other action taken

Rulings on the record during charge conference

04/03/2015 Endorsement on Request for Jury Instruction, (#325.0): Other action taken

Rulings on the record during charge conference

04/03/2015 Defendant's Request for Jury instructions (First Supplemental) 326

04/03/2015 Defendant Aaron J Hernandez's Memorandum in opposition to

Commonwealth's Motion to Exclude Testimony of Dr. David J. Greenbiatt (Supplemental)

326.5

04/06/2015 Defendant's Supplemental Motion for Jury Instructions (Second Request) 327

04/06/2015 DefendantAaronJ Hernandez's Memorandum

Respecting Defendant's Non-Duty to Provide Information to Police

328

The following event; Jury Trial scheduled for 04/06/2015 09:00 AM has been resulted as follows:
Result: Held as Scheduled
Appeared:
Defiandant Hernandez, Aaron J
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Bomberg, Esq., Patrick Otto
Attorney Fee, Esq., Michael Kelley
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

04/06/2015 Endorsement on Motion in iimine to Exciude Testimony of Dr. David Greenbiatt, (#205.0): DENIED

See Ruling on the Record

04/06/2015 Defendant's Requestfor Jury Instructions (Third Supplemental)
329

04/07/2015 Defendant's Motion for Required Finding of Not Guilty on Indictments 2013-983-1 end 2013-963-2 at
the Close of all the Evidence

330

04/07/2015 Event Result
The following event: Jury Trial scheduled for 04/07/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled

Appeared:

04/07/2015 Endorsement on Motion for Required Finding of Not Guilty on Indictments 2013-963-1 and 2013-983-2 at
the Close of all the Evidence, (#330.0): DENIED

See ruling on the record.

04/07/2015 Opposition to paper #329.0 Defendant's Requestfor a "Missing Witness" Instruction filed by
Commonwealth

331

04/08/2015 Event Result:
The following event: Jury Trial scheduled for 04/08/2015 09:00 AM has been resulted as fellows-
Result Held as Scheduled
Appeared:

04/09/2015 Event Result

The following event Jury Trial scheduled for 04/09/2015 09:00 /\M has been resulted i
Result Held as Scheduled
Appeared:

> follows:

04/09/2015 ORDER: Re; Contact with a Juror
332

04/09/2015 Transcript received regarding sidebar with Jurors
333

04/10/2015 Event Result:
The following event: Jury Trial scheduled for 04/10/2015 09:00 AM has been resulted as follows-
Result Held as Scheduled
Appeared;
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04/13/2015 Event Result
The following event; Juiy Trial scheduled for 04/13/2015 09:00 AM has been resulted as follows;
Result Held as Scheduled
Appeared:

04/14/2015 Event Result
The fbllou4ng event; Jury Trial scheduled for 04/14/2015 09:00 /Mill has been resulted as follows:
Result Held as Scheduled
Appeared:

04/14/2015 CD of Transcript of 12/12/2014 09:00 AM Final Pre-Trial Conference received from Court Reporter 334
Marilyn Slhria.

04/15/2015 Event Result:
The follouring event; Jury Trial scheduled for 04/15/2015 09:00 /Mill has been resulted as follows:
Result Held as Scheduled
Appeared:

04/15/2015 List of Jurors filed. 33g

List Identllying the Names of Jurors Who Have Been Empanelled and Rendered a Verdict
04/15/2015 List of exhibits 333

04/15/2015 Verdict affirmed, verdict slip filed 33^

Verdict Relumed as to Indictment 2013-983-1, which was presented to the Jury as 2013-983n/L
04/15/2015 Verdict afTtrmed, verdict slip filed 333

Verdict Returned as to Indictment 2013-9B3-2, which was presented to the Jury as 2013-983-B.
04/15/2015 Verdict affirmed, verdict slip filed 333

Verdict Returned as to Indictment 2013-983-6, which was presented to the Jury as 2013>983-C.

04/15/2015 Offense Disposition:
Charge #1 MURDER c265 §1

Date: 04/15/2015

Method: Jury Trial
Code: Guilty Verdict
Judge: Garsh, Hon. Susan E

Charge #2 RREARM, CARRY WITHOUT LICENSE c268 s.lOfa)
Date: 04/15/2015
Meffiod: Jury Trial
Code: Guil^ Verdict
Judge: Garsh, Hon. Susan E

Charge He FIREARM WITHOUT FID CARD, POSSESS o269 s.lOfh)
Date: 04/15/2015
Method: Jury Trial
Code: Guilty Verdict
Judge: Garsh, Hon. Susan E

04/15/2015 Sentence Date: 04/15^015 Judge: Garsh, Hon. Susan E

Charge #: 1 MURDER <265 §1
Life

Served Primary Charge

Charge #: 2 FIREARM, CARRY WITHOUT LICENSE <269 s.10(a)
State Prison Sentence
Slate Prison Sentence-Not Less Than: 2 Years, 6 Months, 0 Days

State Prison Sentence-Not More Than: 3 Years, 0 Months, 0 Days

Served Concurrently Charge # 1 Case 1373CR0B3

Charge »: 6 FIREARM WITHOUT FID CARD, POSSESS <269 s.10(h)
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Committed

Terni: 1 Years, 0 Months, 0 Days

To Serve: 1 Years, 0 Months, 0 Days

Served Concurrently Charge # 1 Case 1373CR9e3

Committed to MCl - Cedar Junction (at Walpole)

Credits 669 Days

FInancIals

Docket Type Victim/Witness Assessment on felony G.L a 268B, § 8. Amount $90.00

Miscellaneous Options
Further Orders of the Court DEEMED SERVED AS TO OFFENSE 6

04/16/2016 Defendant warned as to submission of DMA 6.L. c. 22E, § 3

04/16/2016 Defendant notified of n'ght of appeai to the Appelate Division of the Superior Court within ten (10) days.
04/16/2015 Defendant advised of an automatic review to the Supreme Judicial Court pursuant to MGL Ch. 278 Sea

33E.

04/15/2015 Issued on this date:

Mitt For Sentence (First 8 charges)
Sent On: 04/15/201512:16:35

340

04/15/2015 ORDER: The Impoundment order dated February 4,2016 Pleading #273 te VACATED In Its entirety
04/21/2016 Defendant's MoUon for Required Finding of Not Guilty on Counts 1 and 2 or for other Relief

341

04/21/2016 Notice of appeal from sentence to MCl - Cedar Junction (at Walpole) filed by defendant
343

04/22/2016 Endorsement on Motion for Required Rnding of Not Guilty on Counts 1 and 2 or for other Relief
(#341.0): No/Vction Taken '

Defendant's request to file supporting memorandum to his renewed motion for Required Finding of Not
Guiity is /y lowed, and the memorandum shall be filed on or before May 7,2015

04/22/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patridr Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr.. Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.
Attorney: Michael C Bourbeau, Esq.

04/30/2016 Letter transmitted to the Appellate Division.

04/30/2015 Document

Letter to the Appellate Division
Sent On: 04/30/201514:25:10

344

05/01/2016 Court Reporter Karoline Crawford is hereby notified to prepare one copy of foe transcript of the evidence
of 06/16/2014 09:00 AM Non-Evidentiary Hearing on Motion to Suppress 345

06/01/2015 Court Reporter /\nn Marie McDonald is hereby nofified to prepare one copy of foe transcrlot of the
evidence of 08/11/2014 09:00 AM Motion Hearing "Pionne 346

06/01/2015 Court Reporter Linda Kelly is hereby notified to prepare one copy of the transcript of the evidence of
09/30/2014 09:00 AM Motion Hearing. 10/01/2014 09:00 AM Motion Hearing, 10/02/2014 09-00 AM
Motion Hearing

347
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05/01/2015 Court Reporter Debra Keefer Is hereby notified to prepare one copy of the transcript of the evidence of 348
10/08/2014 02:00 PM Evidentiary Hearing on Suppression

05/01/2015 Court Reporter Lort Saulnler Is hereby notified to prepare one copy of the transcript of the evidence of 349
01/07/2015 09:00 AM Motion Hearing, 01/09/2015 09:00 AM Jury Trial, 01/12/2015 (»:00 AM Jury Trial,
01/13^015 09:00 AM Jury Ttlal, 01/15/2015 09:00 AM Jury Trial, 01/16^015 08:30 /\M Jury Trial,
01/20/2015 08:30 AM Jury Trial, 01/21/2015 08:30 AM Jury Trial, 01/22/2015 08:30 AM Jury Trial,
01/23«015 08:30 AM Jury Trial, 01/28/2015 09:00 AM Jury Trial. 01/27/2015 09:00 AM Jury Trial,
01/28/2015 09:00 AM Jury Trial, 01/29/2015 09:00 AM Jury Trial, 01/30/2015 09:00 AM Jury Trial,
02/02/2015 09:00 AM Jury Trial, 02/03/2015 09:00 AM Jury Trial, 02/04/2016 09:00 AM Jury Trial,
02/05/2015 09:00 AM Jury Trial, 02/08/2015 09:00 AM Jury Trial, 02/09/2015 09:00 AM Jury Trial,
02/10/2015 09:00 AM Jury Trial, 02/11/2015 09:00 AM Jury Trial

05/01/2015 Court Reporter Lori Saulnler is hereby notified to prepare one copy of the transofpt of the evidence of 350
02/12/2015 09:00 AM Jury Trial, 02/13/2015 09:00 AM Jury Trial. 02/17/2015 CBrOO AM Jury Trial,
02/18/2015 09:00 AM Jury Trial, 02/19/2016 09:00 AM Jury Trial, 02/20/2016 09:00 AM Jury Trial,
02/23/2016 09:00 AM Jury Trial, 02/24/2015 09:00 AM Jury Trial, 02/25/2015 09:00 AM Jury Trial,
02/26/2015 09:00 AM Jury Trial, 02/27/2015 09.-00 AM Jury Trial, 03/02/2015 09:00 AM Jury Trial,
03/03/2015 09:00 AM Jury Trial, 03/04/2015 09d)0 AM Jury Trial, 03/05/2015 09:00 AM Jury Trial,
03/05/2015 09:00 AM Jury Trial, 03/09/2015 OO.-QO AM Jury Trial, 03/10/2015 09:00 AM Jury Trial,
03/11/2015 09:00 AM Jury Trial, 03/12/2015 09:00 AM Jury Trial, 03/13/2015 09:00 AM Jury Trial'

05/01/2015 Court Reporter Ixri Saulnler is hereby noUflBd to prepare one copy of the transcript of the evidence of 351
03/17/2015 09:00 AM Jury Trial, 03/18/2015 09:00 AM Jury Trial, 03/20/2015 09:00 AM Jury Trial,
03/23/2015 09:00 AM Jury Trial, 03/24/2016 09:00 AM Jury Trial, 03/25/2015 09:00 AM Motion Hearing,
03/28/2016 09:00 AM Jury Trial, 03/27/2015 09:00 AM Jury Trial, 03/30/2015 09:00 AM Jury Trial
03/31/2015 09:00 AM Jury Trial, 04/01/2015 09:00 AM Jury Trial, 04/02/2015 09:00 AM Jury Trial!
04/03/2015 09:00 AM Jury Trial, 04/06/2015 09:00 AM Jury Trial, 04/07/2015 09:00 AM Jury Trial
04/08/2015 09:00 AM Jury Trial, 04/09/2015 09:00 AM Jury Trial, 04/10/2015 09:00 m Jury Trfel'
04/13/2015 09:00 AM Jury Trial, 04/14/2015 09:00 AM Ju7 Trial, 04/15^015 09:00 AM Jury Trfai

05/01/2015 Court Reporter Marilyn Silvia Is hereby notified to prepare one copy of the transcript of the evidence of 351"1
03/24/2015 09:00 AM Jury Trial

0S/01g016 General correspondence regarding transcripts ordered for appeal sent to counsel 352

05/01/2015 Rescript received from Supreme Judicial Court; Judgment AFFIRMED (SJ-2015-008B). 353
05/01/2015 CD of Transcript of 03/24^015 09:00 AM Jury Trial received from Court Reporter Ixri Saulnler. 354

05/01/2015 CD ofTtanscrlpt of 01/16/2015 08:30 AM Jury Trial received from Court Reporter Lorl Saulnler. 355

05/01/2015 CD of Transcript of 04/01/2015 09:00 AM Jury Trial received from Court Reporter Lorl Saulnler. 356

05/04/2016 CD of Transcript of 06/16/2014 09:00 AM Pre-Trial Hearing received from Court Reporter Karoline 357
Crawford.

05/12/2015 Exhibits Returned to State Polloe 359

#124, #184, #185, and #JJ

05/12/2015 Aaron J Hernandez's Memorandum In support of 359

Defendant's Renewal of Motion for Required Finding of Not Guilty on Counts One and Two or for Other
Relief

05/12/2015 Exhibits Returned to the North Attleboro Police Department (exhibit #95) 339

05/12/2016 Endorsement on Motion for required finding of not guilty on counts 1 and 2 orfor other relief (#341 OV
Other action taken

The Commonwealth has thirty (30) days to file its response.

05/12/2015 The fbllovwng form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney. Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura (^rey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
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Attorney; Brian D Griffin, Esq.
Attorney: wniiam M McCauiey, Esq.

05/14/2015 Court Reporter Karoiine Crawford is tiereby notified to prepare one copy of tfie transcript of tiie evidence 361
of 10/30/201412:15 PM Motion Hearing

05/14/2015 Court Reporter Lori Sauinler is hereby notified to prepare one copy of the transcript of the evidence of 362
03/19/2015 09:00 AM Jury Trial

05/29/2015 Defendant's Motion for Leave to File Accompanying Pleadings Respecting Post-Verdict inquiry Under 363
Seal

05/29/2015 Defiendant's Motion for Post-Verdict Inquiry Respecting a Juror's Exposure to Significant Extraneous 364
Matter and Related Issues

05/29/2015 Affidavit filed by Defendant Aaron J Hernandez in support of 365
Motion for Post-Verdict Inquiry Respecting a Juror's ̂ osure to Significant Extraneous Matter and
Related Issues

05/29/2015 Aaron J Hernandez's Memorandum in support of 366
Post-Verdict Inquiry Respecting a Juror's ̂ osure to Significant Extraneous Matter and Reiated Issues

05/29/2015 Defendant's Motion to Authorize issuance of Subpoena to Ascertain Source of information Provided to 367
Counsel

06/03/2015 Endorsement on Motion for Leave to File Accompanying Pleadings Respecting Post-Verdict Inquiry
Under Seal, (#363.0): Other action taken

The pleadings, except for the Instant motion, are Impounded ex parts, pending a hearing on the
defisndanfs Motion for Leave to File Accompanying Pleadings Respecting Post-Verdict Inquiry Under
Seal. That Motion is not impounded. A hearing on the defendant's Motion for Leave to impound will be
heid on June 12,2015 at 9:00 AM. Any opposition to the motion by the Commonwealth or by any
interested third person shail be served and filed no later than June 10,2015.

06/03/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauiey, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Pheian, Esq.
Attorney. Michael C Bourbeau, Esq.

06/03/2015 CD of Transcript of 09/30/2014 09:00 AM Motion Hearing, 10/01/2014 09:00 AM Motion Hearing,
10/02/2014 09:00 AM Motion Hearing received from Court Reporter Linda L.Kelly.

368

06/08/2015 Other's Motion to Intervene for the Limited Purpose of Unsealing Certain Post-Trial Motions
(GateHouse Media, LLC); Memorandum of Law in Support; Affidavit of E. Hannigan; Affidavit of B. Fraga

371

06/11/2015 Opposition to paper #363.0 Defendant's Motion for Leave to File Accompanying Pleadings Respecting
Post-Verdict Inquiry Under Seal filed by Commonwealth

372

05/12/2015 Opposition to paper #341.0 Defendant's Renewed Motion for a Required Finding of Not Guilty filed by
Commonwealth

373

06/12/2015 Event Result:
The folloviring event: Motion Hearing scheduled for 06/12/2015 09:00 AM has been resulted as follows:
Result: Heid as Scheduled
Appeared:

05/15/2015 Aaron J Hernandez's Memorandum in support of 373.1

Motion to Impound Specific Post-Verdict Pleadings and Response to GateHouse Media LLC's "Motion to
Intervene for the Liimiled Purpose of unsealing Certain Post-Trial Motions

06/15/2015 MEMORANDUM & ORDER: 374
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on Defendantfe Motion to File Accompanying Pleadings Respecting Post-Verdict Inquiry Under Seal
(Motion to Impound): ... For the foregoing reasons, it Is hereby ORDERED that the Defendants Motion
to Accompanying Pleadings Respecting Post-Verdict Inquiry Under Seal (Motion to Impound) be
ALLOWED In part and DENIED In part and that GateHouse Media LLC's Request to unseal and grant
Immediate access to the pleadings respecting post-verdict Inquire be DENIED.

06/15/2015 Defendant's Motion for Post-Verdict Inquiry Respecting a Juror's Exposure to Significant Extraneous
Matter and Related Issues (REDACTED)

375

06/15/2015 Affidavit of James L Sultan

In Support of Post-Verdlcl Inquiry Respecting a Juror's Exposure to Significant Extraneous Matter and
Related Issues (REDACTED)

376

06/15/2015 Aaron J Hernandez's Memorandum in support of 377

Post-Verdict Inquiry Respecting a Juror's Exposure to Significant Bctreneous Matter end Related Issues
(REDACTED)

06/15/2015 Defendant's Motion of Authorize Issuance of Subpoena to Ascertain Source of Information Protrided to
Counsel (REDACTED)

378

06/15/2015 CD of Transcript of 08/11/2014 09:00 AM Motion Hearing received from Court Reporter Ann Marie
McDonald.

370

06/22/2015 Aaron J Hernandez's Reply Memorandum 380

to Commonwealth's Opposition to Defendant's Renewed Motion for a Required Finding of Not Guilty

06/22/2015 ORDER: Both the Commonwealth and the defendant (and their respective agents) are prohibited from
having any direct or indirect contact with the Juror Identified in docket #365 until further order of the Court

381

(#341.0): DENIED

After review, the defendant's Renewed Required Finding of Not Guilty on Counts 1 and 2 or for Other
Relief Is DENIED. Considering the evidence In Bght most fevorable to the Commonwealth, the court
finds that a rational juty could find that the Commonwealth proved every essential element of the crimes
charged In counts 1 and 2 beyond a reasonable doubt The Jury's verdict that the defendant Is guilty of
murder In the first degree committed with extreme atrocity or cruelty and that he Is guilty of unlawM
possession of a firearm Is supported by the ewdence. Further, with respect to the murder charge, the
court decDnes to exercise Its discretion, pursuant to Mass. Rules Ciim. P. 2S(b)(2), to order the entry of a
finding of guilty to murder In the second degree. The verdict rendered by the jury Is consonant virtth
Justice.

06/30/2015 The following form was generated:
A Clerk's Notice vras generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee MIclrel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauIey, Esq.
Attorney: Daniel L Goldberg,
Attorney: Andrew C. Phelan, Esq.
Attorney: Michael C Bourbeau, Esq.
Attorney; Zachary Kleinsasser, Esq.
Attorney: EmHy C. Hannlgan, Esq.

06/30/2015 The follovnng form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel. Jr., Esq.
Attorney: Brian D Griffin, Esq.
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Attorney: William M McCauiey, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Pheian, Esq.
Attorney: Michael C Bourbeau, Esq.
Attorney: Zachary Kleinsasser, Esq.
Attorney; Emily C. Hannlgan, Esq.

07/02/2015 Opposition to paper#37e.O Defendant's Motion to Authorize Issuance of Subpoena filed by
(impounded pursuant to Court ofder of June 15,2015 with redacted copy publicly available.

382

07/02/2015 Commonwealth's Motion for Post-Verdict Discovery; Affidavit of R.L. Michel, Jr. 383

07/03/2015 Opposition to paper#37B.O Defendant's Motion to Authorize Issuance of Subpoena filed by 384

(REDACTED)

07/03/2015 MEMORANDUM & ORDER: 385

on Defendant's Motion to Authorize Issuance of Subpoena to /Ascertain Source of information Prorfided
to Counsel

07/03/2016 Endorsement on Motion for Motion for Post-Verdict Discovery, (#383.0): DENIED

without prejudice. Access to the notes is unnecessary to respond to the request for a subpoena to issue
seeking to disclose Identity of informant Should, after the name is disclosed, the defendant seek further
action on his motion for post-verdict inquiry, the Court will permit the Commonvrealth to renew its motion
and seek a response from the defendant

07/03/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney; Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney. Brian D Griffin, Esq.
Attorney: William M McCauiey, Esq.

07/03/2015 Of?DER: Impoundment Order
386

07/03/2015 CD of Transcript of 02/03/2015 09:00 AM Jury Trial received from Court Reporter Ixri Saulnler.
387

07/07/2015 CD of Transcript of 01/07/2015 09:00 /Wl Motion Hearing received from Court Reporter Lori Saulnier.
388

07/10/2015 CD of Transcript of 10/08/2014 02:00 PM Evidentiary Hearing on Suppression received from Court
Reporter Debra Keefer.

389

07/15/2015 CD of Transcript of 01/09C015 09:00 AM Jury Trial, 01/12/2015 09:00 AM Jury Trial, 01/13/2015 09-00
AM Jury Trial. 04/10/2015 09:00 AM Ju^ Trial, 04/13/2015 09:00 /\M Jury Trial, 04/14/2015 09-tK) AM
Jury Trial received from Court Reporter Lori Saulnier.

390

07/18/2015 CD of Transcript of 04/15/2015 09:00 /\M Jury Trial received from Court Reporter Lori Saulnier.
391

07/21/2016 CD of Transcript of 01/29^015 09:00 AM Jury Trial, 01/30/2015 09:00 AM Jury Trial received from Court
Reporter Lori Saulnier.

392

07/24/2015 CD of Transcript of 03/24/2015 09:00 AM Jury Trial received from Court Reporter Marilyn Silvia.
393

07/27/2015 Defendant's Motion to Question Witness Under Oath
394

07/27/2015 Affidavit of James L. Sultan In Support of Defendant's Motion to Question Witness Under Oath
(maintained under seal pursuant to the order dated 06/15/2015)

395

07/27/2015 Defendant's Motion to Impoound Affidavit of James L Sultan in Support of Defendant's Motion to
Question Witness Under Oath

398

07/27/2015 Endorsement on Motion to Impound /Vffidavit of James L, Sultan in Support of Defendant's Motion to
Questfn Witness Under Oath, (#396.0); /\LL0VIED

After review, for good cause, the defendant's motion to impound is ALLOWED. A redacted affidavit is to
be made publicly available with fee identity of the source kept private. The impoundment Is narrowly
tailored to prevent potential prejudice, and there are no reasonable alternatives to impoundment. See
Globe Newspaper Co. v. Commonwealth, 407 Mass. 879,887-889 (1990) and this Court's Memorandum
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of Decision and Order on Defendant's Motion to File Accompanying Pleadings Respecting Post-Verdict
inquiry Under Seal (Motion to Impound) dated June 15,2015.

07/27/2015 The following form was generated;
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney. Patrick Otto Bomtierg, Esq.
Attorney: Roger Lea Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauley, Esq.
Attomey: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.
Attomey: Michael C Bourbeau, Esq.
Attorney: Zachary Klelnsasser, Esq.
Attomey: Emily C. Hannigan, Esq.

07/27/2015 ORDER: Commonwealth is to respond to the Defendant's Motion to Question Witness Under Oath by
7/31/2015

07/27/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attomey: James L Sultan, Esq.
Attomey: Charles Wesley Rankin, Esq.
Attomey: Michael Kelley Fee, Esq.
Attomey: Laura Carey, Esq.
Attomey: Patrick Otto Bomberg, Esq.
Attomey: Roger Lee Michel, Jr., Esq.
Attomey: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.
Keeper of Record: WBZ-TV
Keeper of Record: WCVB-TV
Keeper of Record: WHDH-1V
Keeper of Record: WFXT-TV
Keeper of Record: NECN-TV
Attomey: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.
Holding Institution: MCl - Cedar Junction (at Walpole)
Attomey: Michael C Bourbeau, Esq.
Holding Institution: Souza BaranowskI Correctional Center
Attomey: Zachary Klelnsasser, Esq.
Attomey: Emily C. Hannigan, Esq.

07/27/2015 Affidavit of James L. Sultan in Support of Defendanfs Motion to Question Witness Under Oath
(REDACTED)

395.1

07/28/2015 CD of Transcript of 04/08/2015 09:00 AM Jury Trial, 04/09/2015 09:00 AM Jury Trial received from Court 397
Reporter Lori Saulnier.

08/03/2015 Opposition to paper#394.0 Defendant's Motion to Question Witness Under Oath filed by Commonwealth 398
(filed under Seal and maintained under Seal pursuant to G.L. c26B s13D(e)

08/03/2015 Opposition to paper #394.0 Defendant's Motion to Question Witness Under Oath (REDACTED) filed by
Commonwealth

398.1

08/03/2015 Endorsement on Motion to Question Witness Under Oath, (#394.0): DENIED

without prejudice to renew with an affidarritffom the source. As stated in the Memorandum of Decision
and Order on Defendant's Motion to Authorize Issuance of a Subpoena, that motion was allowed to give
the defendant the opportunity to file a supplemental affidavit executed by the calier. Questioning the
caller under oath may very well be warranted to assess the credibility of the caller, but It Is premature.

08/03/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attomey: Charles Wesley Rankin, Esq.
/\ttomey: Michael Kelley Fee, Esq.
Attorney: Patrick Otto Bomberg, Esq.

50



Massachusetts Trial Court Page 51 of 61

Docket Docket Text File 1
Date Ref

Nbr.

Attorney: Roger Lee Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauley, Esq.

08/06/2015 CD of Transcript of 02/04/2015 08:00 AMJury Trial, 02/05/2015 09:00 AM Jury Trial, 02/06/2015 09:00 399
AM Jury Trial received from Court Reporter Lorl Saulnler.

08/07/2015 Defendant's Motion to Question Witness Under Oath (Renewed] 401

08/07/2015 Defendant's Motion to Impound Affldaxrit of James L Sultan In Support of DefendanVs Renewed Mofion 402
to Question Witness Under Oath

08/07/2015 Endorsement on Motion to Impound Affidavit of James L. Sultan in Support of Defendant's Renewed
Motion to Question Witness Under Oath, (#402.0): ALLOWED

/\fter review, for good cause, the defendant's motion to impound is ALLOWED. A redacted affldevit Is to
be made publicly available. The impoundment Is narrowly tailored to prevent potenb'al prejudice, and
there are no reasonable alternatives to Impoundment See Globe Newspaper Co. v. Commonwealth,
407 Mass. 879,687-869 (1990) and this Court's Memorandum of Dedslcn and Order on Defendant's
Motion to Ftla/^mpanylng Pleadings Respecting Post-Verdict Inquiry Under Seel (Motion to Impound)
dated July 15,2015. This Impoundment order, like the others relating to the Issue of a juror havlr^ been
exposed to extraneous infonnation, will be lifted should the court ultimately deny the defendant's motion
to proceed to a formal hering at which the juror at Issue Is Interrelated or. If there Is to be such a hearing,
at the conclusion of the evidentiary porfion of the hearing.

08/07/2015 Affidavit filed by [3efendant /Varon J Hernandez in support of 403
Defendanfe Renewed Motion to Question Witness Under Oath (maintained under seal pursuant to the
courfs order of 06/15^015)

08/07/2015 Affidavitfiled by DefendantAaronJ Hernandez In support of 403.t

Defendant's Renewed Motion to Question Witness Under Oath (REDACTED)

06/07/2015 Endorsement on Motion to Motion to Question Witness Under Oath (Renewed), (#401.0): Other action
taken

The Commonwealfii Is ordered to file its opposition if any by /Vrgust 12,2015.

06/10/2015 The follovdng form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attomey: Charles Wesley Rankin, Esq.
Attorney: Michael Keiley Fee, Esq.
Attomey: Laura Carey, Esq.
Attorney: Patrick Otto Bcmbeig, Esq.
Attomey: Roger Lee Michel, Jr., E«].
Attorney: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.

08/10/2015 The following form was generated:
A Clerk's Notice vires generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attomey: Michael Keiley Fee, Esq.
Attomey: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attomey: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.

06/12/2015 Opposition to paper #401.0 Defendant's Renewed Motion to Question Witness Under Oath filed by 403.2
Commonwealth

08/12/2015 Opposition to paper#401.0DBfendanfs Renewed Motion to Question Witness Under Oath 403.3
(REDACTED) filed by Commonwealth

A redacted copy of the pleading is to be made publicly available. The redactions are narrowly tailored to
prevent potential prejudice, and there are no reasonable alternatives to redaction. See Globe Newspaper
Co. V. Commonwealth, 407 Mass. 879,887-889 (1990) and this Court's Memorandum of Decision and
Order on Defendants Motion to File Accompanying Pleadings Respecting Post-Verdict Inquiry Under

_ Seal (Motion toJmpound)_d^d Jjuly 1^ 2015. This redaction order, like the others relating to the Issue

51



Massachusetts Trial Court Page 52 of 61

Docket Docket Text File
Ref
Nbr.

of a juror having been exposed to extraneous information, will be lifted should the court ultimately deny
the defendant's moGon to proceed to a formal hearing at whfeh the Juror at Issue is Interrogated or, If
there is to be such a hearing, at the conclusion of the evidentiary portion of the hearing.

08/13Q015 CD of Transcript of 02/11/2015 09:00 AM Jury Trial, 02/18/2015 09:00 AM Jury Trial received from Court 404
Reporter Lori Saulnier.

08/17/2016 Defendant Aaron J Hernandez files Reply to to CommonweaBh's Opposition to Defendant's Renewed 405
Motion to Question Witness Under Oath (#401.0)

08/18/2015 Memorandum of Dedslon and Order on Defendant's Renewed Motion to Question Witness Under Oath 406

08/24^015 Defendant's Motion to Postpone Deadlines Regarding Caller By TVvo Weeks 407

08/28/2015 CD of Transcript of 02/13/2015 09:00 AM Jury Trial, 02/17/2015 09:00 m Jury Trial received from Court 408
Reporter L.ori Saulnier.

09/18/2015 CD of Transcript of 02/19/2015 09:00 AM Jury Trial, 02/28/2015 09:00 AM Jury Trial, 02/27/2015 09:00 409
AM Jury Trial received from Court Reporter Lori Saulnier.

09/23/2015 Defendant's Motion to Authorize issuance of Subpoena to Identify Subscriber of Internet Protocol 410
Address; Affidavit of C.W. Rankin in Support

09/23/2015 Commonwealth's Motion for Discovery (Second) (Impounded pursuant to the Court's order of 411
06/15/2015)

09/23/2016 Commonwealth's Motion for Discovery (Second) REDACTED 411.1

09/24/2015 CD of Transcript of 03/05/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnier. 412

09/25/2015 Opposition to paper #411.0 Second Motion for Discovery filed by Aaron J Hernandez 413

09/25/2015 Opposition to paper#411.1 Second Motion for Discover filed by/VaronJ Hernandez 413.1

REDACTED

09/25/2015 Opposition to paper#410.0 Motion to Authorize Issuance of Subpoena to idenfa'^ Subscriber of Internet 414
Protocol Address filed by Commonwealth

09/26/2016 Defendant's Motion for Leave to File Exhibit 3 Under Seal 415

09/25/2015 General correspondence regarding Exhibit 3 of Defendant's Motion for Leave to Fife Exhibit 3 Under 416
Seal. Filed and maintained under SE/\L pursuant to the Court's order dated 06/15/2015.

09/25/2015 ORDEf^' on Defendant's Motion for Leave to File Exhibit 3 Under Seal - 417

Treating this mofion as a motion to Impound, the motion is ALLOWED. The impoundment is narrowly
tailored to prevent potential prejudice, and there are no reasonable alternatives to impoundment See
Globe Newspaper Co. v. Commonwealth, 407 Mass. 879,887-889 (1990) and this Court's Memorandum
of Decision and Order on Defendant's Motion to File Accompanying Pleadings Respecting Post-Verdict
Inquiry Under Seal (Motion to impound) dated July 15,2015. This Impoundment order, like the others
relating to the issue of a juror having been exposed to extraneous information, will be lifted should the
court ultimately deny the defendant's motion to proceed to a formal hearing at which ttie juror at issue is
Interrogated or, if there is to be such a hearing, at the conclusion of the evidentiary portion of the hearing.

09^5/2015 Event Result:
The following event Hearing RE: Discovery Motlon(s) scheduled for 09/25/2015 09:00 AM has been
resulted as follows:
Result Held as Scheduled
Appeared:
Attorney McCauley, Esq., William M
Attorney Griffin, Esq., Brian D
Attorney Rankin, Esq., Charles Wesley
Attorney Sultan, Esq., James L

09/25/2015 Endorsement on Motion to Motion to Authorize issuance of Subpoena to identify Subscriber of internet
Protocol Address; Affidavit of C.W. Rankin in Support, (#410.0): DENIED

/Vfter review and hearing, Defendant's Motion to Authorize Issuance of Subpoena to Identify Subscriber
of Internet Protocol Address is DENIED. Apart from the fact that the survey, which can be completed by
anybody regardless of whether he or she actually served on a jury, was completed by someone using a
Utah-based internet sen/ice provider, the defendant not shown that an allegation that jurors may have
talked amongst themselves during tire trial merits inquiry. See Commonwealth v. Mahoney, 406 Mass.
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843,856 (1990) ("any disregard by Jurors of Instructions from the judge not to discuss tha case prior to
deliberations would not provide a basis to conclude that the verdicts were tainted, In the absence of any
concrete bets that the discussions Involved matters not in evidence"); Commonwealth v. Scanlan, 9
Mass. App. Gt. 173,184 (1980) (claim that jurors discussed case with each other in violation of judge's
dally Instructions does not raise an Issue of extraneous Influence but, rather. Is a matter involving the
Internal decision making process of the jury, on which the court should not hear testimony). Cf.
Commonwealth v. Avalos, 2014 WL1302046 at * (Mass. App. Cl Rule 1:28) (discussion of case by two
jurors during cigarette break after deliberations commenced does not raise Issue of extraneous Influence;
while undesirable, such discussion does not Impeach a verdict unless there Is actually extraneous
ew'denca involved.

09/25/2015 Endorsement on Motion for Discovery (Second), (#411.1); DENIED

DENIED after hearing. See Ruling on the record.

09/25/2016 The following form was genemted:
A Clerk's Nob'ce was generated and sent to;
Attorney; James L Sultan, Esq.
Attorney; Charles Wesley Rankin, Esq.
Attorney; Michael Kelley Fee, Esq.
Attorney; Laura Carey, Esq.
Attorney; Patrick Otto Bomberg. Esq.
Attomey; Roger Lee Michel. Jr.. Esq.
Attorney; Brian D Griffin. Esq.
Attorney; William M McCautey, Esq.
Keeper of Record; WB2-TV
Keeper of Record; WCVB-TV
Keeper of Record: WHDH-TV
Keeper of Remrd; WFXT-TV
Keeper of Record; NECN-TV
Attomey; Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.
Holding Institution: MCl - Cedar Junction (at Walpole)
Attorney; Michael C Bourbeau, Esq.
Holding Institution; .Souza Baranowski Correctional Center
Attorney; Zachaty Klelnsasser, Esq.
Attomey; Emily C. Hannlgan, Esq.

09/25/2015 The following form was generated;
A Clerk's Notice was generated and sent to;
Attorney: James L Sultan. Esq.
Attomey; Charles Wesley Rankin. Esq.
Attomey; Michael Kelley Fee, Esq.
Attomey: Laura Carey. Esq.
Attorney; Patrick Otto Bomberg, Esq.
Attomey: Roger Lee Michel, Jr., Esq.
Attomey: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.
Attorney: Daniel L Goldberg, Esq.
Attomey: Andrew C. Phelan, Esq.
Attomey; Michael C Bourbeau, Esq.
Attomey; Zachary Klelnsasser, Esq.
Attomey: Emily C. Hannlgan, Esq.

09/25/2015 The fbOowIng form was generated;
A Clerk's Notice was generated and sent to;
Attorney; James L Sultan, Esq.
Attorney; Charles Wesley Rankin, Esq.
Attorney; Michael Kelley Fee, Esq.
Attomey; Laura Carey. Esq.
Attomey: Patrick Otto Bomberg. Esq.
Attomey; Roger Lee Michel, Jr., Esq.
Attomey; Brian D Gnffin, E^.
Attomey: William M McCauley, Esq.
Attorney: Daniel L Goldberg, &q.
Attomey; Andrew C. Phelan, Esq.
Attorney; Michael C Bourbeau, Esq.
Attorney; Zachary Klelnsasser, Esq.
Attomey: Emily C. Hannlgan, Esq.
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10/19/2015 The following form was generated; 418

Summons to Appear (Witness)
Sent On: 10/19/201511:51:03

10/20/2015 Habeas Corpus for defendant Issued to Souza Baranowski Correctional Center returnable for 10/23/2015 419
02:00 PM Motion Hearing.

(confirmed w/Mirlam)

10/21/2015 Summons returned to court SERVED

10/23/2015 Event Result
The fallowing event: Motion Hearing scheduled for 10/23/2015 02:00 PM has been resulted as follows:
Result Held as Scheduled

11/16/2015 Defendant's Motion for Leave to File Accompanying Pleadings Respecting Post-Verdict Inquiry Under 420
Seal

11/16/2015 Endorsement on Motion for Leave to File Accompanying Pleadings Respecting Post-Verdict Inquiry
Under Seal, (#420.0): No Action Taken
If Defendant wishes to file pleadings "under seal" he should comply with the Uniform Rules on
Impoundment Procedure, as amended, effective 10/1/2015. Trial Court Rule B.

11/16/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attomey: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Mlt^el, Jr., Esq.
Attomey: Brian D Griffin, Esq.
Attomey: William M McCauIey, Esq.
Attomey: Daniel L Goldberg, Esq.
Attomey: Andrew C. Phelan, Esq.
Attorney: Michael C Bourbeau, Esq.
Attomey: Zachaty Kleinsasser, Esq.
Attomey: Emily C. Hannigan, Esq.

11/25/2015 CD of Transcript of 02/25/2015 09:00 AM Jury Trial, 03/25/2015 09:00 AM Motion Hearing received from 421
Court Reporter Lori Saulnier.

12/02/2015 The following form was generated:

Notice to Appear
Sent On: 12/02/2015 15:26:23

12/04/2015 Defendant's Mofion to Impound Portions ofMotion and Memorandum Respecting Post-Verdict Inquiry; 422
Affidavit of Charles W. Rankin In Support

12/09/2015 Habeas Corpus for defendant issued to Souza Baranowski Correctional Center returnable for 12/11/2015
03:00 PM Motion Hearing.

12/10/2015 CD of Transcript of 02/24/2015 09:00 AM Jury Trial, 04/03/2015 09:00 AM Jury Trial received from Court 423
Reporter Lori Saulnier.

12/11/2015 Event Result:

The following event: Motion Hearing scheduled for 12/11/2015 03:00 PM has been resulted as follows:
Result Held as Scheduled
/Appeared:
Attomey McCauIey, Esq., William M
Attomey Bomberg, Esq., Patrick Otto
Attomey Rankin, Esq., Charles Wesley
Staff Appeared:
Court Reporter Saulnier, Lori E.

12/11/2015 Endorsement on Motion to impound portions of motion., (#422.0): ALLOWED
Findings and order to be issued.

12/14/2015 424
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MEMORANDUM & ORDER;

For the foregoing reasons, It Is hereby ORDERED that the Defendant's Motion to Impound Portions of
Motion and Memorandum Respecting Post-Verdict Inquiry is ALLOWED. It is further ORDERED that the
unredacted originals of the Defendants Motion for Further Post-Verdict Inquiry Respecting a Juror's
Exposure to Significant Extraneous Matter and Related Issues and Memorandum of Law In Support of
Defendant's Motion tor Further Post-Verdict inquiry RespecSng a Juror's Exposure to Significant
Extranerxis Matter and Related Issues be impounded when they are filed and not made available to the
public and that redacted copies of those documents be placed In the public file. This order shall expire
either when the Court decides toat the defendant Is not entitled to any further post-verdict Inquiry or when
a juror testifies at an evidentiaty hearing.

12/15/2015 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attorney: William M McCauIey, Esq.
Attorney: Daniel L Goldberg, Esq.
Attorney: Andrew C. Phelan, Esq.
Attorney: Michael C Bourbeau, Esq.
Attorney: Zachary Klelnsasser, Esq.
Attorney: Emily C. Hannigan, Esq.

12/15/2015 CD of Transcript of 04/02/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnier. 425

12/18/2015 Defendant's Motion for Further Post-Verdict inquiry Respecting a Juror's Exposure to Significant 426
Extraneous Matter and Related issues

12/18/2015 Aaron J Hernandez's Memorandum In support of 427
Defendant's Motion tor Further Post-Verdict Inquiry Respecting a Juror's Exposure to Significant
Extraneous Matter and Related issues

12/18/2015 Defendant's Moficn for Further Post-Verdict Inquiry Respecting a Juror's Exposure to Significant 426.1
Extraneous Matter and Related issues (redacted)

12/18/2015 Aaron J Hernandez's Memorandum In support of 427.1
Defendant's Motion for Further Post-Verdict inquiry Respecting a Juror's Exposure to Significant
Extraneous Matter and Related Issues (redacted)

12/23/2015 Opposition to papBr#426.0 Defendant's Motion tor Further Post-Verdict inquiry Respecting a Juror's 428
Exposure to Significant Extraneous Matter and related Issues, filed by Commonwealth

12/23/2015 Opposition to paper#426.0 Defendant's Motion for Further Post-Verdict inquiry Respecting a Juror's 428.1
Eirposure to Significant Extraneous Matter and related Issues, filed by Commonwealth (redacted) filed by
Commonwealth

01/08^016 Rndings of Fact and Rulings of Law: 429

and Order on Defendant's Motion tor Further Post-Vendlct Inquiry Repsecfa'ng a Juror's Exposure to
Significant Extraneous Matter and Related issues

01/08/2016 ORDER: dated 08/22/2015 (Paper#381) Is VACATED 430

01/11/2016 ORDER: Pursuant to the Order dated June 15,2015, the following pleadings are no longer impounded; 431
364.365, 366, 367,382,395,403,411, 413,416,418,426,427,428. MAF

01/13/2018 Court Reporter Lori Saulnier Is heretry notified to prepare one copy of the transcript of the evidence of 432
01/06/2016 09:00 AM Final Pre-Trlal Conference
(this day Includes motions in Ifanlne)

01/13/2016 CD ofTranscript of 03/03/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnier. 433

01/15/2016 CD OfTranscript of 01/06/2015 02:00 PM Conference to Review Status, 04/07^015 09:00 AM Jury Trial 434
received from Court Reporter Lori Saulnier.

01/26/2016 Habeas Corpus for defendant issued to Souza BaranowskI Correctional Center returnable tor 02/03^016
08:30 AM Status Review.
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02/03/2016 Event Result:
The following event: Status Review scheduled for 02/03/2016 08:30 AM has been resulted as follows:
Result: Held as Scheduled

02/09/2016 Defendant's Motion for appointment of counsel for purposes of appeal.
Affidavit and supplimemtal affidavit attached under seal.

435

02/09/2016 Endorsement on Motion for Appointment of counsel for purposes of appeal, (#435.0): ALLOWED
Referred to CPCS for appointment of counsel. The Court imposes a $150.00 legal counsel fee.

02/10/2016 The following form was generated;
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attomey: Charles Wesley Rankin, Esq.
Attorney: Michael Kelley Fee, Esq.
Attomey: Laura Carey, Esq.
Attomey: Patrick Otto Bomberg, Esq.
Attomey: Roger Lee Michel, Jr., Esq.
Attorney: Brian D GrifRn, Esq.
Attomey: William M McCauley, Esq.
Attomey: Daniel L Goldberg, Esq.
Attomey: Andrew C. Phelan, Esq.
Attomey: Michael C Bourbeau, Esq.
Attorney: Zachaty Klelnsasser, Esq.
Attorney. Emily C. Hannlgan, Esq.

02/10/2016 General correspondence regarding Request for Assignment of Counsel on Appeal sent to CPCS. 436

02/11/2016 CD of .Transcript of 03/06^015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 437

02/17/2016 CD of Transcript of 02/20/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 438

02/19/2016 CD of Transcript of 03/13/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 439

02/29/2016 CD of Transcript of 02/23/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnier. 440

03/07/2016 CD of Transcript of 03/27/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnier.
443

03/24/2016 Attomey James L Sultan, Esq., Charles Wesley Rankin, Esq.'s motion to withdraw as counsel of record
for party

444

Applies To: Hernandez, Aaron J (Defendant)

03/24/2016 Endorsement on Motion to vilthdraw, (#444.0): /U.LOWED

03/25/2016 CD of Transcript of 03/30/2015 09:00 AM Jury Trial rerraived from Court Reporter Lori Saulnier. 445

03/29/2018 Tbe following form was generated:
A Clerk's Notice was generated and sent to:
Attomey: James L Sultan, Esq.
Attomey: John M Thompson, Esq.
Attomey: Charles Wesley Rankin, Esq.
Attorney: Linda J Thompson, Esq.
Attomey: Michael Keiley Fee, Esq.
Attomey: Laura Carey, Esq.
Attomey: Patrick Otto Bomberg, Esq.
Attomey Roger Lee Michel, Jr., Esq.
Attomey: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.
Keeper of Record; WBZ-TV
Keeper of Record: WCVB-TV
Keeper of Record: WHDH-TV
Keeper of Record: WFXT-TV
Ifeeper of Record: NECN-TV
Attomey: Daniel L Goldberg, Esq.
Attomey: Andrew C. Phelan, Esq.
Attomey: Michael C Bourbeau, Esq.
Holding Institution: Souza BaranowskI Correctional Center
Attorney: Zachary Klelnsasser, Esq.
Attomey: Emily C. Hannlgan, Esq.
Witness: Jessica Mendes
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03/29/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: James L Sultan, Esq.
Attorney: John M Thompson, Esq.
Attomey: Charles Wesley RankJn, Esq.
Attorney: Linda J Thompson, Esq.
Attomey: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.
Attomey: William M McCauley, Esq.

04/07/2016 Attomey Michael Kelley Fee, Esq.'s mofion to withdraw as counsel of record for party 446

Applies To: Hernandez, Aaron J (Defendant)

04/07/2016 Endorsement on Motion for leave to withdraw, (#446.0): DENIED
Counts 3,4 and 5 remain open. Appellate counsel has not been appointed to try these indictments.

04/08/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Attomey: John M Thompson, Esq.
Attorney: Linda J Thompson, Esq.
Attomey: Michael Kelley Fee, Esq.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attomey: Roger Lee Michel, Jr., Esq.
Attorney: Brian D Griffin, Esq.

04/27/2016 CD of Transcript of 03/10/2015 09:00 AM Ju7 Trial received from Court Reporter Lori Saulnler. 447

05/12/2016 List of exhibits 448

Amended List of Exhibits (with Ernest Wallace Exhibit Numbers In Italics)

05/24/2016 CD of Transcript of 03/19/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 449

06/20/2016 CD of Transcript of 03/31/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 450

06/28/2016 CD of Transcript of 03/02^015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 451

07/06/2016 CD of Transcript of 03/11/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 452

07/06/2016 CD of Transcript of 04/06/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 453

07/12/2016 CD ofTranscrlpt of 03/04/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 454

07/12/2016 CD of Transcript of 03/23/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 455

08/02/2016 CD of Transcript of 03/09/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 456

08/02/2016 CD of Transoript of 03/26/2015 09:00 AM Jury Trial received from Court Reporter Lori Saulnler. 457

04/14/2017 Notice to counsel with transcrlpt(s) (3/2/2015; 3/4/2015; 3/9/2015; 3/11/2015; 3/18/2015; 3/19/2016;
3/23/2015; 3/26/2015; 3/27/2015; 3/30/2015; 3/31/2015 and 4/6/2015)

458

04/18/2017 The following form was generated:

Notice to /\ppear
Sent On: 04/18/201712:52:51

04/19/2017 Event Result
The following event: Status Rewew scheduled for 06/01/2017 02:00 PM has been resulted as follows:
Result Canceled
Reason: By Court prior to date

04/20/2017 CD of Transcript of 03/20/2015 09:00 AM Jury Trial received from Court Reporter, Lori Saulnler. 459

04/24/2017 Defendant's Motion to /Vbate Prosecution and Notification of Death of Defendant-Appellant Aaron
Hemandez

460

04/26/2017 ORDER: (see scanned document) 461
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04/26/2017 The fbllowing form was generated:
A Clerk's Notice was generated and sent to:
Attorney; John M Thompson, Esq.
Attorney: Linda J Thompson, Esq.
Attorney; Patrid< Otto Bomberg, Esq.
Attorney: William M McCauley, Esq.

05/01/2017 Commonwealth's Motion in Opposition to Defendant's Motion to Abate Prosecution and Memorandum 462

05/04/2017 Defendant's Reply to Commonwealth's Mofion and Memorandum In Opposition to Defendant's Motion
to Abate Prcseojtlon Ab InKlo

463

05/05/2017 Commonwealth 'a Supplement to Motion and Memorandum In Opposition to Defendant's Motion to
Abate Prosecution

464

05/08/2017 Defendant's Motion to Strike Irrelevant Materials Submitted By the Commonwealth 4^

05/09/2017 Event Result;
The following event: Motion Hearing scheduled for 05/09/201710:00 AM has been resulted as follows:
Result Held as Scheduled
Appeared:
Attorney Thompson, Esq., Linda J
Attorney Thompson, Esq., John M
Attorney McCauley, Esq., William M
Attorney Bomberg, Esq., Patrick Otto
Staff Appeared:
Court Reporter Saulnier, Lori E.

05/09/2017 MEMORANDUM & ORDER: 455

and Decision on Motion to Abate Prosecution:... For the foregoing reasons. It Is ORDERED that the
MoBon to Abate Prosecution be and hereby Is ALLOWED. It Is further ORDERED that the murder,
unlawful possession of a firearm, and unlawful possession of ammunition convictions be VACATED, that
Indictments Nos. 2013-00983-1,2 and 6 be DISMISSED, and that the Notice of Appeal be DISMISSED.

05/10/2017 The follovring form was generated:
A Clerk's Notice was generated and sent to:
Attorney: John M Thompson, Esq.
Attorney: Linda J Thompson, Esq.
Attorney: Patrick Otto Bomberg, Esq.

05/12/2017 Commonwealth's Motion to Dismiss Untried Indictments Because of Suldde of Defendant 467

05/15/2017 Endorsement on Motion to Dismiss Untried indictments Because of Suicide of Defendant (#467 0)'
ALLOWED

05/15/2017 Disposed for statistical purposes

05/16/2017 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: John M Thompson, Esq.
Attorney: Unda J Thompson. Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: William M McCauley, Esq.

05/16/2017 Offense Disposition::
Charge #1 MURDER c265 §1

On: 04/15/2015 Judge: Hon. E. Susan Garsh
By: Jury Trial Guilty Verdict

Charged FIREARM. CARRY WITHOUT LICENSE c269 s.10(a)
On: 04/15/2016
By: Jury Trial Guilty Verdict

Charge #3 FIREARM WITHOUT FiD CARD, POSSESS c269 s.10(h)
On: 05/15/2017 Judge: Hon. E. Susan Garsh
By: Other Court Event Dismissed - Defendant Deceased

Charge #4 FIREARM, POSSESS LARGE CAPACITY c269 §10(m)
On: 05/15/2017 Judge; Hon. E. Susan Garsh
By: Other Court Event Dismissed - Defendant Deceased
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Charge »5 FIREARM WITHOUT FID CARD, POSSESS c269 s.10(h)
On: 05/15/2017 Judge: Hon. E. Susan Qaish
By; Other Court Event Dismissed • Defendant Deceased

Charge #6 FIREARM WITHOUT FID CARD, POSSESS c269 s.lOfh)
On: 04/16/2015

By: Jury Trial Guilty Verdict

05/23/2017 Order for Transcript Cancelled by Supreme Judicial Court for event on 01/09/2015 09:00 AM Jury Trial
and all other transcripts

09/12/2017 Other's Request to Bring a Camera Into the Courthouse to Photograph Color Documents
466

10/10/2017 Notice of docket entry received from Supreme Judicial Court
469

10/23/2017 Notice of docket entry received from Supreme Judicial Court
(allowing the Commonwealth to Appeal the allowance of Defendant's Motion to Abate Prosecution) 470

10/24/2017 Notice of appeal filed, (regarding the aliowance of Defendant's Motion to /\bate Prosecution) 471

Applies To: Commonwealth (Prosecutor): Bomberg, Esq., Patrick Otto (Attorney) on behalf of
Commonwealth (Prosecutor); Michel, Jr.. Esq.. Roger Lee (Attorney) on behalf of Commonwealth
(Prosecutor); MoCauley, Esq., William M (Attorney) on behalf of Commonwealth (Prosecutor)

10/26/2017 Court Reporter Lorl Saulnler Is hereby notified to prepare one copy of the transcript of the evidence of
05/09/201710:00 AM Motion Hearing

472

10/26/2017 General correspondence regarding transcripts ordered for appeal sent to counsel
473

10/31/2017 Defendant's Motion to Strike Commonwealth's Notice of Appeal
474

11/02/2017 Endorsement on Motion to Strike Commonwealth's Notice of Appeal, (#474.0): No Action Taken
No action taken as defense counsel's authority to represent the defendant temninated on his death
Chandler V. Dunlop, 311 Mass. 1. 5 (1942)

Judge: McGuIre, Jr., Hon. Thomas F

11/06/2017 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: John M Thompson, Esq.
Attorney: Linda J Thompson, Esq.
Attorney; Patrick Otto Bomberg, Esq.
Attorney; Roger Lee Michel. Jr., Esq.
Attorney; William M McCauley. Esq.

11/08/2017 General correspondence regarding Request from Renegade for exhibits
475

11/13/2017 General correspondence regarding notification from Norfolk Superior Court on telephone hearing with
Garsh, J. attached to Clerk's Minutes and JAVS disc is in back of file

11/29/2017 Defendant's Motion to Reconsider Sua Sponte Order barring consideration of Motion to Strike Notice of
Appeal and purporting to DIsquaiity Counsel and Memorandum in Support thereof

476

12/04/2017 ORDER: on Defense Counsel's Moticn for Reconsideraticn:... Defense CounsePs motion for
reconsideration is DENIED.

477

Judge: McGuire, Jr.. Hon. Thomas F

12/05/2017 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: John M Thompson, Esq.
Attorney: Linda J Thompson. Esq.
Attorney: Patrick Otto Bomberg. Esq.
Attorney; Roger Lee Michel, Jr., Esq.
Attomey: William M McCauley. Esq.

12/05/2017 The following form was generated:
A Clerk's Notice was generated and sent to:
Attomey: John M Thompson, Esq.
Attomey: Linda J Thompson, Esq.
Attorney: Patrick Otto Bomberg. Esq.
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Attorney; Roger Lee Michel, Jr., Esq.
Attorney: William M McCauley, Esq.

12/12Q017 CD of Transcript of 05/09/201710:00 AM Motion Hearing receivadl from Lori Sauinler. 478

12/13/2017 Notice to counsel with transcript(s) 479

12/26/2017 General correspondence regarding thumb drive and receipt forwarded to H. Vair, CBS/48 Hours via
FedEx

482

12/26/2017 Other Michael Kelley Fee, Esq., Laura Carey, Esq.'s Motion for Leave to Withdraw 483

01/02/2018 Endorsement on Motion to Withdraw, (#463.0): /U.LOWED

Judge: McGuIre, Jr., Hon. Thomas F

01/05/2018 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney: John M Thompson, Esq.
Attorney: Linda J Thompson, Esq.
Attorn^: Michael Kelley Fee, &q.
Attorney: Laura Carey, Esq.
Attorney: Patrick Otto Bomberg, Esq.
Attorney: Roger Lee Michel, Jr., Esq.
Attomey: Daniel L Goldberg, Esq.
Attorney: Andrew C Phelan, Esq.
Attomey: Michael C Bourfaeau, Esq.
Holding Institutian: Souza BaranowskI Correctional Center
Attorney: Zachary Kleinsasser, Esq.
Attomey: Emily Hannigan Bryan, Esq.

01/11/2018 General correspondence regarding thumb drive and receipt fbnvarded to H. Vair, CBS/48 Hours via
FedEx

484

01/17/2018 Appeal: Statement of the Case on Appeal (Cover Sheet), (regarding the allowance of Defendant's Motion
to Abate Prosecution)

485

01/17/2018 Appeal: notice of assembly of record sent to Counsel 486

01/17/2016 Notice to Clerk of the Appeals Court of A^embly of Record 487

01/19/2018 MEMORANDUM & ORDER: 488

of Decision on Reconsideration: In sum. In erfflrolsing my disaetion as Single Justice, my original order
setting this case on the normal course of appellate review was
certainly not Intended to preclude the Commonwealth from having appellate review altogether. My
original ruling therefore stands. (Maura S. Doyle, Clerk)

Judge; Unassigned

01/23/2018 Notice of docket entry received from Appeals Court
Notice of Entry of Appeal received from the Appeals Court (2018-P-0087)

489

02/01^018 Other's Request for Permission to Use Footage 490

02/06/2018 Endorsement on Request for Permission to Use Footage, (#490.0): ALLOWED
(AMS Pictures notified via email)

Judge: McGuire, Jr., Hon. Thomas F

02/07/2018 The follovwng form was generated:
A Clerk's Notice was generated and sent to;
Other interested party: AMS Pictures

Case Disposition

Disposition Date Case Judge

■
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SUPREME JUDICIAL COURT
for Suffolk County

Case Docket

COMMONWEALTH v. AARON HERNANDEZ

SJ-2017-0247

CASE HEADER

Case Status Post Judgment Pleading Status Date 01/22/2018
Filed

Nature Superintendence c 211 s
3

Entry Date 06/26/2017

Sub-Nature Mot to Dismiss - Criminal Single LO

Justice

TO Ruling Motion allowed TC Ruling 05/09/2017

Date

SJ Ruling TC Number

Pet Role Plaintiff in lower court Full Ct
Below Number

Lower Court Bristol Superior Court Lower Ct Eleanor 8.

Judge Garsh, J.

INVOLVED PARTY ATTORNEY APPEARANCE

Commonwealth David B. Mark. Assistant District Attomey
Plaintiff/Petitioner

Aaron Hernandez John M. Thompson, Esquim
Defendant/Respondent Linda J. Thomoson. Esoiiim

DOCKET ENTRIES

Entry Date Paper Entry Text

06/26/2017 Case entered.

06/26/2017 #1 Petition For Relief Pursuant To G. L c. 211. § 3 with
Certificate of Service and Record Appendix filed by
ADA David Mark.

07/03/2017 #Z Letter to Eric Wetzei, First Assistant Clerk from Atty.
Linda J. Thompson saying..."in keeping with our
telephone conversation this morning, I write to
confirm that Mr. Hemandez's counsel will file a
response to the Commonwealth's Petition for Relief
Pursuant to G.L. c. 211, § 3 on or before July 31,
2017."

07/31/2017 #3 Letter to Eric Wetzei, First Assistant Clerk from Atty.
John Thompson saying..."in keeping with our
telephone conversation this morning, I write to

lof3
62 2/8/2018,7:45 AM



09/01/2017 #4

09/18/2017 #5

09/21/2017

09/26/2017 #6

09/26/2017 #7

10/04/2017 #8

10/20/2017 #9

10/20/2017 #10

10/30/2017 #11

11/09/2017 #12

11/09/2017

DOCKET ENTRIES

confirm that Mr. Hernandez's counsel will file a

response to the Commonwealth's Petition for Relief

Pursuant to G.L. c. 211. § 3 on or before September
1,2017." filed.

Letter to Eric Wetzel, First Assistant Clerk from Atty,
John Thompson saylng..."ln keeping with our
telephone conversation this morning, I write to
confirm that Mr. Hernandez's response to the
Commonwealth's Pefitlon for Relief Pursuant to G.L.
c. 211, § 3 be extended to September 15,2017."
filed.

Opposition Of Respondent Aaron J. Hernandez To
Commonwealth's Petition For Relief Pursuant To G.
L. a 211, § 3 vrith Certificate of Service filed by Atty.
John Thompson.

Under advisement. (Lowy, J.).

MOTION For Leave To File Amended And
Substituted Opposition Of Aaron J. Hernandez To
Commonwealth's Petition For Relief Pursuant To G.
L. c. 211, § 3 with Certificate of Senrlce filed by Atty.
John Thompson. (9/28/17: 'Per the within, Motion Is
ALLOWED WITHOUT HEARING". (Lowy. J.)).
Amended And Substituted Opposition Of
Respondent Aaron J. Hemandez To
Commonwealth's Petition For Relief Pursuant To G.
L. 0.211, § 3 with Certifi(»te of Service filed by Atty.
Linda Thompson and Atty. John Thompson.
Notice to counsel/parties, regarding paper #6 filed.
JUDGMENT:... "The petition Is DENIED. The power
under G. L. c. 211, § 3 is exercised only in
exceptional circumstances and is not a substitute for
normal appellate review. Planned Parenthood
League v. Operation Rescue, 406 Mass. 701 (1990).
The Commonwealth may appeal Judge Garsh's
order in the normal course. Understanding that the
normal period for filing a notice of appeal in the
Superior Court has passed, the Commonwealth is
granted leave to file their notice of appeal late, if filed
no later than November 17,2017. Should the case
be appealed, this Court will give consideration to an
application for direct appellate review." (Lowy, J.)
Notice to counsel/parties, regarding paper #9 filed.

Respondent's Motion for Reconsideration with
Certificate of Service filed by Atty. Linda Thompson
and Atty. John Thompson.

Commonwealth's Opposition to Motion for
Reconsiderafion with Certificate of Service filed by
A.D.A. Shoshana Stern.

Under advisement. (Lowy, J.).
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DOCKET ENTRIES

01/16/2018 #13 Memorandum of Decision and Order on
Reconsideration: "...in sum, in exercising my
discretion as Single Justice, my original order setting
this case on the normal course of appellate review
was certainly not intended to preclude the
Commonwealth from having appeliate review
altogether. My original ruling therefore stands."
(Lowy, J.)

01/16/2018 #14 Notice to counsel/parties, regarding paper#13 filed.
01/22/2018 #15 Respondent's Request for Reciprocal Assistance of

the Court with Attachments and Certificate of
Service, filed by Atty. Linda Thompson and Atty.
John Thompson.

<Tod As of 01/22/201620:00

I (2018-02-071758:37)^
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COMMONWEALTH OF MASSACHUSETTS

BRISTOL, S8. SUPERIOR COURT
BRCR2013-00983

BBlSTOLiS
COMMONWEALTH

jg.

AARON HERNANDEZ

MEMORANDUM OF DECISION AND ORDER ON

MOTION TO ABATE PROSECUTION

QnApril 15,2015,ajiuyconvictedHerDandezoftheiirstdegteemurdBrofOdiQLloydand

twofiieannsoff^es. He filed anodce of appeal on April 21,2015.'On April 19,2017, Hernandez

died at the Souza-Baianowski Conr^tional Center. His death certificate lists the cause of death as

asphyxia by lunging and the manner of dieath as suidde. His appellate counsel now moves to abate

die prosecution. The motion seeks diat tiie appeal firom the convictions be dismissed, fiiat the

convictions be vacated, and that &e underlying indictments be dismissed, The CommonwealOi

opposes die motion to abate tiie convictions and dismiss the indictments; it does not object to

dismissal of the appeal. For the reasons discussed below, the motion to abate is ALLQWRD.

DISCUSSION

The long-standing practice in Massachusetts is that ifa defendant dies while his conviction

is on direct qipeal, die conviction is vacated and the indictment dismissed, thus abating the entire

prosecution as if it never happened. Commonwealth v. Squires. 476 Mass. 703, 707 (2017);

Commonwealth V. Harris. 379 Mass. 917,917 (1980); Cnrnmnnwe^hh v. Eisen. 368 Mass. 813,813

(1975). See also Commonwealth v. De La Zerda. 416 Mass. 247,248 (1993) (citing the many states

' The record has not yet been My assembled and, accordingly, the appeal has not beai
docketed in the Supreme Ju^cial Court
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and federal courts that follow this practice).

The Commonwealthfirstaigues that the abatement doctrine "lacks any identifiablehistorical

or public policy basis." To the contrary, abatement has been practiced in federal and state courts

for more than a centniy. See, e.g.. List v. Pennsylvania. 131 U.S. 396,396 (1888) (criminal cause

abates upon the death of tfaeaccusedl; March v. State. 5 Tex. App. 450.456 (1879) (when defendant

dies while repeal is pending, prosecution abates in toto).

Moreover, the Supreme Judicial CJourt has explained that the primary policy served by

abatement is the recognition that, because an r^eal is an integral part of the system for &irly

adjudicating guilt or innocence, the int^ts of justice do not permit a defendant to stand convicted

without r^olution of the merits of his appeal. DeLaZerda. 416 Mass, at 251.^ The direct appeal

is moot because neither the asserted importance of the legal issues nor any personal interest in the

defendant's vindication by counsel or the defendant's family is sufficient to warrant deciding the

appeal of a dead person. Harris. 379 Mass, at 917; Eisen. 368 Mass, at 814, The policies supporting

abatement apply in full force in this case, where Hernandez availed himselfofthe statutory right to

appeal his convictions but died before his appeal was resolved. Cf. DeLaZerda. 416 Mass, at 251

(allowing conviction to stand where, at time of his death, defendant had served his sentence and

received direct appellate review of denial of his new trial motion, but Supreme Judicial Court had

accepted his application for further discretionary review).

The Commonwealth is incorrect tiiat tiie United States Supreme Court has rejected the

practice of abatement In Durham v. United States, the Supreme Court opined tiiat the lower courts

^ In addition, abatement acknowledges the reality that post-conviction relief has become
impossible because the defendant neither can be punished if the conviction stands nor retried if
the conviction is reversed. DeLaZerda. 416 Mass, at 250.
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had adopted the "correct rule" that death pending direct review abates not only the appeal but the

piosecutionfiom its inception; &e courtthrai granted the defendant'spending petition for certiotari,

vacated the judgment and remanded fhecase with an orderto dismiss die indictment 401 U.S. 481,

483 (1971). Five years later, the Suptmne Court reversed Durham with respect to die di^osition of

an underlyii^ judgment when a disraetionaiy writ of cerdorari is psiding at the time of death. See

Dove V. United States. 423 U.S. 32S, 325 (1976) (vhere defendant dies while certiorari review is

pending,Supreme Courtwill simply dismissthepetition&r cerdorari,allowing conviction to stand).

Nothing in the two-sentence per curiam decision in Dove suggeste diat the Supreme Court has

rejected die policy of abatement when a defendant di« during his direct appeal. See United States

v. Pogue. 19 FJd 663.665 (D.C.Cir. 1994)(recogmringtliat Supreme Courthas adopted abatement

policy abating not only ̂ eal but prosecution £rom its incepdon in cases of death pending direct

review as have die Second, Fourth, Fifth, Sixth, Seventh, Eighdi, Nindi, Tenth, and Eleventh

Circuits).^ See, e.g., United States v. Panlina^ 625 F.2d 684,685 (5di Cir. 1980) (interpredng Dove

as replying only to cerdorari pedtions, not qipeals as ofrî t); United States v. MneWenkamp. 557

F.2dl26,128 (7th Cir. 1977) (Dove does not change longstanding abatement practice as applied to

^peal as of right); United States v. Bechtei. 547 F.2d 1379,1380 (9di Cir. 1977) (Dove controls

only disposition ofcerdorari pedtions, not direct review of conviction). See also DeLaZerda. 416

Mass, at249 (citing Dove for proposition that, when a defendant dies after filinga certiorari petition,

the Supreme Court dismisses the petition but leaves underlyiiig judgmmit untouched). Even though

^ Each of the Circuit Court decisions cited in Pogue were decided after Dove. Moreover,
after Pogue was decided, the Third Circuit also adopted the abatement practice. See United
States v. Christopher. 273 F.3d 294,297 (3d Cir. 2001). In addition, the First Circuit follows this
practice. See United States v. Sheehan. 874 F.Siq)p. 31,33 (D. Mass. 1994).
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the Commonwealth is nistakenabout the import ofDove, the pointis not critical because Dove does

not control how Massachusetts handles cases pending on direct appeal after the deadi of the

defendant.

The Commonwealth further argues fliat this Court should follow an emerging trend in other

sMes to reject abatement based on the need to respectjury verdicts and protect the rights ofvictims

and their families. See, e.g., State v. Korsen. Ill P.3d 130, 134-135 (Idaho 2005) (rejecting

abatement on public policy grounds because it denies victims fairness, respect, dignify and closure

by preventing finality of the conviction); Surland v. State. 895 A2d 1034, 1039-1044 (Md. 2006)

(rejecting abatement because conviction erases presumption of innocence, state has interest in

preserving presumptively valid conviction, and abatement has collateral consequences for

defendant's estateand victims, but allowing estate to elect whetherto pursue appeal); State v. Devin.

142 P.3d 599, 605-606 (Wash. 2006) (rejecting abatement because it deprives victims of

compensation required by law and has collateral consequences such as emotional distress, lessened

ability to recover dvil judgment, and potential impacts on l&mily court proceedings, but courts not

precluded firom deciding a criminal appeal on the merits post-death if "doing so is warranted"), hi

support of its argument, the Commonwealth invokes G.L. c. 2S8B, § 3, "Rights of Victims and

Witnesses of Crime," and 18 U.S.C. § 3771, "Crime Victims' Rights." While this Court lecogniMs

the hamh emotional and legal effects of abatement on victims and their families, it is constrained to

conclude fiiat victims' rights statute do not alter the longstanding and controlling practice of

abatement of criminal proceedings. See People v. Robinson. 719 N.E2d 662,663-664 (HI. 1999)

(reversing lower court ruling that abatement does not ̂ ply in cases of violent crime based on need

to protect victims).

4

68



Notably,AeSupime Judicial Court considered and explicidyrejectedidenlicalpublicpolicy

arguments less thanoneyearago. InCommonwealfiiv. Keith Luke, the Conunonwealthalsm ai^ieri

diat the abatement doctrine lacks a cogent rationale and urged the Supreme Judicial Court to Mow

the tr^d in other states of rejecting abatement in order to vindicate the rights of victims. See

Commonwealth v. Keith Luke. SJC-11629, "Moticm to Dismiss Appeal as Moot and Motion to

Prevent or Forestall Abatement Ab Initio of the Underlying Convictions" (May 29,2014)," In its

inief in the Luke case, the Commonwealth relied on much of the same case law and statutes cited

by the Commonwealth in this matter. In an order dated July 21,2016, the Supreme Judicial Court

vacated Luke's murder, rape, kidnaping, home invasion, armed assault, and fireanns convictions and

tmanded die case for entry of an order dismissing the indictments, stating: "[njothing in the

Commonwealth's submission persuades us to ctmnge our longstanding practice in these

circumstances." Commonwealdi v. Keith Luke. SJC-11629 (July 21,2016). Thus, the Supreme

Judicial Court rejected die precise argument made to this court that public policy concems warrant

abandonment of the traditional abatement practice. See also Souires. 476 Mass, at 707 (recentiy

a£5rming vitality of general practice of abatement). Abatement remains the law in tlus

Commonwealth, and this Court is compelled to follow binding precedent. See Cnmniftnwftaifii v.

Vasquez. 456 Mass. 350,356 (2010) (decisions of Supreme Judicial Court on all questions of law

are conclusive on trial courts),

Notwithstanding die general practice of abatement, the Siqireme Judicial Court has noted

that, in apaiticular case, "the interests of justice" may merit a departure from abatement ab initio.

See Squires. 476 Mass, at 707 (ftimess dictated diat decedent should have same outcome as co-

" The Commonwealdi did not bring the Luf^ appeal to the attention of this Court.

5
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defendant vdieie co-defendant had incoiporated by reference arguments made by thus

requiring S JC to address decedent's arguments on the merits despite his death). The Commonwealth

argues that waiver and forfeiture principles wanant an exception to abatement when the

commits suicide.^

Waiver is the intendonal and voluntary lelinquishmentofaknown statutory or constitutional

li^t, which can be inferred from a person's words and conduct under all flie circumstances.

Metrimack Mut. Fire Ins. Co. v. Nonaka. 414 Mass. 187, 189-190 (1993); v.

Sdonti. 81 Mass App. Ct 266,278, rev. den., 461 Mass. 1111 (2012).^

The doctrine of forfeiture 1^ wrongdoing is based on the principle drat a Hefenrianf should

not be permitted to gain a tactical advantage from his own wrong, nommnnwftaitii y, .Sgftrinwp 457

Mass. 858, 861 (2010), cat. den., 562 U.S. 1230 (2011); Commnnwealth y. Smwa 2016 WL

4006250 at «1 (Mass. App. Ct Rule 1:28), rev. den., 475 Mass. 1105 (2016). For exanqrle, a

defendant forfeits his right to cross-examine a witness if the defendant is involved in or responsible

^ In contrast to the argument that the abatement practice should be abandoned, tiiis Court
does have au&ority to consider the Commonwealdi's alternative arguments that suicide or lack
of probability of success on the merits warrant departures from the abatement doctrine in die
"int«ests of justice." The Court disagrees with the argument of defense counsel that the values
that inform the "interests of justice" calculus have already been "categorirally settled" by tihe
SJC. There is no indication in the case law or reason to assume that, given a sufficiently
persuasive reason, an additional ground or grounds to depart from the general practice could not
be fiiund to be in die interests of justice. See also Eisen. 368 Mass, at 313 (when a dies
pending his appeal, "normally" the judgment should be vacated and the in^ctment dismissed).
The arguments made by the Commonwealdi here, other than widi r^ect to outright abrogation
of the abatement ab initio practice, do not appear ever to have been made to die SJC.

® See also Commonw^tfa v. Means. 454 Mass. 81,89 (20O9) (waiver of right to counsel
must be voluntary and informed); Commonwealth v. Tavares. 385 Mass. 140,144-145 (1982)
(waiver of Amanda rigtas must be knowing and voluntary); Ciummei v. Commnnwaalth 373
Mass. 504,507 (1979) (waiver of right to jury trial must be freely and knowingly given).
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for procuring the unavailability of the witness and acted with die intent to make the witness

unavailable. Szerlong. 457 Mass, at 861. Forfeiture by wrongdoing requires a ̂ecific intent bydie

defendant to interfere with the course of justice. See Commonwealth v. Edwards. 444 Mass. 526,

536,542,549 (2005); Seionti. 81 Mass App, Ct. at 278.

The Commonwealth maintains diat Hernandez's deliberate, voluntary, and affirmative act

ofending his own life manifests an intention to abandon his ̂ peal and thus ammmts to a waiver of

his rî  to review or a forfeiture of any claim for abatement of his convictions. See United

V. Dwver. 654 F. Supp. 1254,1255 (MJ5. Pa. 1987) (suicide presents exception to general practice

of abatement, at least where defendant committed suicide before sentencing, it was possible that

defendant would have chosen not to appeal given his suicide statement that he had no faith in the

judicial system and his statement that he did not believe he could succeed in reversing the verdict

upon appeal, kwashighly unlikelyhe would have succeeded on appeal, and"itdef[es commonsense

to allow [defendant] to be absolved of criminal liability so carefully arrived at by a jury because he

intKitionally took his own life before the ̂ peal process could run"), vacated by TTnitfirt v.

Dwver. 855 F.2d 144 (3d Cir. 1988) (dismissing case on standing grounds).'

This Court cannot know why Hernandez may have chosen to end his life and declines to

infer an intent by Hernandez to relinquish his appellate righte or anintent to interfere with the course

of justice fiom his reported suidde, a tragic act that may have complex and myriad causes. See

' Althou^ the Commonwealth also cites State v. McDonald. 405 N.W.2d 771,772 (Wis.
App. Ct 1987) for the proposition feat suicide justifies an exception to abatement that case was
overruled by the Wisconsin Siq>reme Court See State v. MePnnald. 424 N.W.2d 411,414 (Wis.
1988) folding that all appeals contiaue after death and declining to distinguish between
and natural causes because the court riiould not have to inquire in each case into the
circumstances of defendant's death).
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People V. Robinson. 699 N.E.2d 1086,1095 (HI. App. Ct 1998) (Greiman, J,, dissenting in part)

("tiie notion of whether the act of suicide changes the effect of [abatement] because it is a 'waiver'

or an esctqw is too metaphysical to address..."), rev'd, People v. Robinson. 719 N.E.2d 662 0^1.

1999). The Commonwealth's supplemental jBling, based in lai^e part upon statements fiom

unnamed inmates, suggests several possible motives for suicide that are unrelated to the defendant's

q)peaL Particularlytelling is die &ct diat, according to the Department of Conuction's investi^toiy

r^rt, inmates were aware o^ and some viewed as disrespectfiil, aradio broadcast that "brou^t up

that Hernandez was gay." The report also states that, according to other inmates, Hernandez had

become increasingly spiritual while in prison, and they viewed his suicide as some sort of religious

mrasage. One inmate stated that Honandez fiequently talked with a religious tone and expressed

■ his belief tha^ when you die, your soul gets reincarnated. A religious motive and possibly metifal

disturbance is reflected in the note Hernandez allegedly left for his fiancee, in which he wrote, "This

was the Supremes, die almightys plan, not minel" The report states that an inmate, who claimed to

be one of Hernandez's best fiiends, said that, after the verdict in the odier case, Hernandez had been

talking about die NFL and going back to play "even if it wasn't with die Pats," statements that do

not reflect the mind-set of a defendant who intended to waive his ri^t of appeal. While die report

does state diat Hernandez had recently mentioned to one inmate a rumor that if an inmate has an

open appeal and dies in prison, he is acquitted of the charge and deemed not guilty, there is no

indication that he had been so advised by any attorney. The defimdant's arguable awareness of such

to the defendant's specific intent

The case of United States v. Chin. 633 F. Supp. 624,627-628 (ED. Va. 1986), rev'd on other

8
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grounds, 848 F.2d 55 (4th Cir. 1988), is not, in fact, based on "all of the same that are

present here, as &6 Commonwealfh asserts. The District Court in Chin did not rely merely on the

defendant's suicide in carving out an exception to abatement Rather, there nothing indie record

ofthat case diat supported a conclusion diat counsel for the defendant had eith» been requested or

authorized to take an appeal. The defendant conunitted suicide be&re judgment entered. Further,

the record justified a conclusion tiot the defendant did not intend to ̂ eal because he wrote to his

wife that he had decided notto ̂peal and that his decision had made him feel "extremely tranquil."

633 F. Supp. at 627-628.

Given the mental health implications of fiie act of suicide, where^ as here, a defendant has

filed a Notice of App^d, it would not be in the interests of justice to dqiart fiom the practice of

abatement because the death may have been by suicide. A defendant msQ^ lade the ctqiacity to maVA

a voluntaiy choice whether or not to live, hi many cases, circumstances such as mental illness, drug

or alcohol use, or other impairment may negate an intentional and voluntary waiver of the right to

appeal or an intent to fiustiatejustice. Cf. Commonwealtii v. Bishop. 461 Mas. 586,599-600 ̂012)

(mental illness, m^tal impairment, intoxication and consumptionof drugs each may affect capaci^

to form specific intent); Commonwealth v. Gassett 30 Mass. >^p. Ct. 57,60 n. 1, rev. den., 409

Mass. 1104 (1991) (drugs, intoxication or mental impairment may negate defendant's ability to

appreciate meaning and consequences of his own conduct). Thmsfbre, an evidentiary inquiry would

have to be held into the circumstance surrounding each defendant's purported suicide to attempt

to determine if it actually was a suicide should that be contested,^ if the defendant had the "lAnfyi

^ The death certificate at best, is pdma facie evidence of the cause of death. G.L. 46, §
19.
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cq)acity to make a voluntary choice whether or not to live, and the &ctors or &ctor that motivated

the suicide. If the decision "whedi^ to abate a conviction ab initio [depends] upon whether the

defendant died involuntarily or took his or her own life, we necessarily open the door to an

exhaustive examination of the circumstances of death in most cases." State v. McDonald. 405

N.W.2d at 773-774 (Sundby, J. concmring). Neither public policy nor common sense supports such

an evidentiary inquiry.

hi the view of this Court, the waiver and forfeiture doctrines simply have no application to

the issue offlie abatement of a conviction. See People v. Matteson. 75N.Y.2d 745,747 (N.Y. 1989)

(rejecting contention that suicide should be deemed a waiver or forfeiture of right to qipeal); Tlmffid

States V. Oberlin. 718 F.2d 894,896 (9th Cir. 1983) (rejecting argumentthat suicide is the "ultimate

wmver"). The interests of justice do not warrant a departure irom the doctrine of abatement because

Hernandez may have committed suicide under the tiieory that suicide constitutes waiver ofthe right

to appeal or the theory that suicide constitutes forfeiture by wrongdoing.

Finally, the Commonwealth argues that tiie intaests of justice warrant not ahflting

Hemaiidez's convictions because he had a negligible probability of success on appeal. See United

States V. Dwver. 654 F. Supp. at 1255 (declining to abate conviction of defendant who committed

suicide, inpart based on conclusion that there were no grounds whatsoever on which defendant could

hope to succeed on appeal, and defendant stated he did not believe his conviction would be

reversed); United States v. Chin. 633 F. Supp. at628 (declining to abate conviction of defendant who

committed suicide, inpart based on court's determination that the record in the case did not reflect

likdy success on appeal where defendant took stand and completely confessed and, after consulting

10
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wife attorneys, decided that his appellate arguments were not strong).' None offlie Massachusetts

cases discussing abatement hint that the merits of the ̂ peal might be a relevant factor. See DeLa

Zsda, 416 Mass, at 251. hi any event, the defendant in this case had not yet filed a motion for a new

trial or ̂ ellate briefs before his deafii, and this Court cannot speculate as to the potential grounds

he may have rmsed to diallenge his convictions.

Our long-standing abatement doctrine requires that where, as here, the defendant is deprived

of his statutory rij^ of appeal due to death, whether by his own hand or othowise, the interests of

justice do not permit him to stand convicted becaub an appeal is integral to a &ir adjudication of

guilt or innocence. Accordingly, tfarae being no reason to recognize an exertion in this case in the

interests of justice, this Court has no choice but to abate the proceedings in this case ab initio by

vacating Hernandez's convictions and dianissing the charges against him and his appeal.

ORDER

For the foregoing reasons, it is ORDERED that the Motion To Abate Prosecution be and

hereby is ALLOWED. It is further ORDERED that the muder, unlawful possession of a firearm,

and unlawful possession of ammunition convictions be VACATED, that Indictments Nos. 2013-

00983-1,2, and 6 be DISMISSED, and that tiie Notice of Appeal be DTRMTSSF.n

E. Susan Oarsh
Justice of the Superior Court

DATED: May 9,2017

'As noted supra. Dwyer was vacated and Chin was reversed on appeal.

II
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Opinion

1*411] JERRY E. SMITH, Circuit Judge:

This case requires us to apply the doctrine of abatement
eb Inldo to restitution and forfeiture orders where a
criminal defendant dies while his appeal is pending.
Concluding that, under the specific facts of this case, ail
conse quences of the untested criminal conviction
should abate, we DISMISS the appeal and REMAND
with direction to VACATE the Judgment of conviction
and sentence, including the order of restitution, and to
dismiss the indictment. We do not, however, direct the
government to return monies paid as part of this
particular Preliminary Judgment of Forfeiture.

i.

After a second trial following a vacated conviction, a Jury
found Andrew Parsons gull ty of two counts of arson,
four counts [**2] of mail fraud, and four counts of
money laundering. Parsons allegedly set fire to his
property and wrongfully received insurance proceeds to
compensate for the loss. In addition to a ver diet of
guilty, the jury returned a special forfeiture verdict.'' The
district court sentenced Parsons to seventy-eight
months' imprisonment, a fine of $ 75,000, a special
assessment of $ 1,000, restitution of $ 1,317,834.57 to
the defrauded insurance companies, and three years'
supervised release. ̂

Judge Pickering was appointed to the court after this case
was submitted, and he elected not to participate In the
decision.

^ Specifically, the jury found that Parsons had used $ 346,260
of the unlawfully-derived insur ance proceeds, as set forth In
counts 1-5 of ttie in dicbnent, to construct a certain building
and that he had unlawfully derived $ 970,826.90 from the
offenses in counts 1-10.

^Although both parties state that the court Is sued forfeiture
orders originating from the jury's special forfeiture verdict, the
order of Judgment only lists the Imprisonment, fine, and
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I**3] Parsons then informed the govemment that he
wished to sell the three tracts. The govemment
approved the sale of those tracts for $ 1,900,000 under
a contract [*412] that would provide cash at closing of
$ 1,000,000. That sale was completed, and a check for
$ 970,826.90 was given to the United States in retum
for a release of liens.

The sale In question was completed pursu ant to an
agreement between Parsons and the United States. The

govemment filed a motion describing the agreement.
The motion states, in relevant pait

Because Defendant Parsons had no other apparent
financial means with which to lul ly pay the Money
Judgment In the amount of $ 970,826.90, the United
States of Ameiica did not object to the ... sale of [the
three tracts], provided that a [govemment agent] be
present at the real estate closing to receive a cashiers
check

Further, inasmuch as this case remains on appeal at
this time, the United States of America agrees that in
the event Defendant Parsons prevails in the final
determination of this appeal, and no final judgment of
forfeiture is entered in this case, that the [govemment]
should return to Def^dant Parsons the entire amount of
$ [**4] 970,826.90, plus interest....

After the sale, the district court entered a Preliminary
Judgment of Forfeiture of $ 970, 826.90, pursuant to
FED. R. CRIM. P. 32.2fb]. ® The order states, in
relevant part;

ORDERED that inasmuch as this case re mains on
appeal at this time, in the event Defendant Parsons
prevails in the final de termination of this appeal,
and no Final Judgment of Forfeiture is entered in
this case, the govemment] shall retum to De
fendant Parsons . . . the entire amount of $
970,826.90, plus interest

restitution orders. Presumably, the resb'tuGon order
incorporated the amounts listed In note 1, supra.

^At the sentencing hearing, the court indicated that the $
1.317 million restitution order represent ed the full amount
Parsons owed to his victims and that any sums recovered via
forfeiture would apply against that total amount. Because
Parsons did not tender any other monies to the govern ment,
and because the district court did not enter any other
temporary'orders, no other portion of the restitution order is
encompassed by the Tem porary Judgment of Forfeiture.

[**5] While tills appeal was pending. Parsons died.
This court allowed his estate to substi tute Itself for him
as appellant, and the estate submitted a new appellate
brief, arguing that Parsons's death abated the
conviction, restitution order, and forfeiture orders. The
estate also protected its interests by arguing, in the
alternative, that if the restitution and forfeiture orders
were not automatically abated by Parsons's death, the
conviction should be re vemed on grounds of violation of
the Speedy Trial Act and Inadequate nexus to interstate
commerce.

A panel of this court upheld the restitution order and
Preliminary Judgment of Forfeiture and rejected
Parsons's other merits Issues raised on appeal. United
States V. Estate of Parsons. 314 F.3d 74S. 7S0 fBth Cir.
2002). vacated for reh'g en banc, 333 F.3d 549 fsth Cir.
2003). Recognizing that it was bound by United States
V. Asset. 990 F.2d 208 (Sth Cir. 1903). and United
States V. Mmatiat. 106 F.3d 89 fSth Cir. 1097). the
panel concluded that "because the restitution order here
is unquestionably compensatory in nature. It survives
Parsons's deatii." Parsons. 314 F.3d at 7Fin ^

[•413] II.

Asset, Mmahat, and Parsons describe the current state
of our abatement jurisprudence. HNI^ "It Is well
established in this circuit that the death of a criminal
defendant pending an appeal of his or her case abates,
ab inltio, the en tire criminal proceeding." Asset. 990
F.2d at , 210. ^ That is, the appeal does not just
disappear, and the case is not merely dismissed. In
stead, everything associated \Mth the case is
extinguished, leaving the defendant "as If he had never
been indicted or convicted." Parsons. 314 F.3d at 749
(quoting United States v. Schumann. 861 F.2d 1234.
1237 (11th Cir. 1983)).

^The panel nonetheless questioned the correctness of those
dedslons. Parsons. 314 F.3d at 750. Tfie panel further
questioned the logic of our caselaw In refem'r^ to 'Ihe strange
situation of our reviewing a criminal conviction In what has
become a hypothetical case." Id. at 748.

®Se0 also tAmahat 106 F.3d at 93 ("Normally, the death of a
criminal defendant during the pen dency of his appeal ahgtg?
the entire proceeding ab /n/ffo."); United States v. Schuster.
778 F.2d 113Z 1133 (Bth Or. iaas\ ("Under the firmly es
tabllshed rule In this circuit, the death of a defen dant pending
conclusion of the direct criminal ap peal abates, ab IniSo, not
only the appeal, but the entire criminal proceeding.").
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[**7] With respect to restitution, we have
looked to the purpose of the order to determine whether
ft at)ates with the conviction. 'When restitution is

ordered simply to punish the de fendant, it is penai and
abates with the rest of his conviction. When it is

designed to make his victims whole, however, it is
compensatory and survives his death." Mmahat. 106
F.3d at 93. Additionaiiy, abatement does not entitle a

defendant to monies paid before death as part of a fine
or restitution order. ̂

HAi3fyi Despite the common acknowledgment that
abatement ab mttlo is a well-established and oft-

followed principle in the federal courts, ̂  few courts
have plainly articulated the ration ale behind the
doctrine. Two primary ap proaches support abatement
ab iniOo [**8] . The fl nallty principle reasons tiiat tiie
state should not label one as guilty until he has
exhausted his opportunity to appeal. The punishment
principle asserts that the state should not pun ish a
dead person or his estate. Although the finality principle
best explains why criminal proceedings abate at death,
finality does not Justify the distinction between
compensatory and penai restitution orders.

[**9] WAMffl Under the finality rationale, we have de
scribed the entitlement to one appeal as follows;

See, e.g., United States v. Zlzzo. 120 F.3d 1338. 1347 nth
dr. 1997) (regarding fines and forfeitures); Asset. 990F.2dat
214 (reoardlnp restitution^: Schumann. 861 F.2d at 1236.

^In applying Durham v. United States. 401 U.S. 481. 483. 28
L Ed. 2d 200. 91 S. Ct, 858 (1971) (per curiam) (stating that
"death pending direct review of a criminal con vlction abates
not only the appeal but also all pro ceedings had In the
prosecution from its incep tion"), overruled on other grounds,
Dove V. United States. 423 U.S. 325. 46 L Ed. 2d 631. 86 S.

Ct. 67911976). other circuits fol low the doctrine of abatement

ab Inltlo. See, e.g., United States v. Wriaht. 160 F.3d 80S. 008
(2d CIr. 19981 (quoting Durham. 401 U.S. at 4B1V United
States V. Loaal. 106 F.3d 1647. 1551 (11th Cir. 1997) (TTifs
circuit has adopted the general rule that the death of a
defendant during the pen dency of his direct appeal renders
his conviction and sentence void ab tniSo; l.e.. It Is as if the de
fendant had never been Indicted and convicted."); United
States V. Daws. 953 F.2d 1482. 1486 (10th CIr. 1992) (quoting
Durham. 401 U.S. at 483\'. United States v. Wilcox. 783 F.2d

44 (6ih Cir. 1986): United States v. Obertin. 718 F.2d 804 (Qlh

ar. 1983): United States v. Pauline. 625 F.2d 884 (Sth Cir.

1980): United States v. Moehlenkamo. SST F.2d 126 (7th Cir.

1977).

When an appeal has been taken from a criminal
conviction to the court of appeals and death has
deprived the accused of his right to our dedsion,
the [^414] Interests of Justice ordinarily require that
he not stand conwcted without resoluOon of the
merits of his appeal, which is an "Integral part of
[our] system for finally adjudicating [his] guilt or
Innocence."

United States v. Pauline. 625 F.2d 634. 685 (sth cir.

19801 (emphasis added, brackets in original) (quoting
Griffin V. Illinois. 351 U.S. 12. 18. 100 L. Ed. 891. 7R S

Ct. 585 f1956)]. ® ["101 The defendant's attack on his
conviction tests previously unforeseen weaknesses in
the state's case or outright errors at triai. ® Under this
rationale, neither the state nor affected parties should
enjoy the fruits of an untested conviction.

The second rationale focuses on the precept that the
criminal justice system exists primarily to punish and
cannot effectively punish one who has died. 'The
purposes of criminal proceedings are primarily penal-
the indictment, conviction and sentence are charges
against and punishment of the defen dant-such that the
death of the defendant eliminates that purpose." The
government and other circuits have mentioned this
justification.

^Accord United States v. Moehlenkamo. 857 F.2d 126. 128
(7th CIr. 1977): see also Rosanna Cavallaro, Better Off Dead;
Abatement, Inno cence, and the Evolving Right of Appeal, 23
U. COLO. L. REV. 943. 954 (2002) ("The abatement remedy
relies significantly on a larger premise: a conviction that
cannot be tested by appellate re view is both unreliable and
Illegitimate; the con stitutionaliy guaranteed trial right must
Include some form of appellate review.").

^ In Douglas v. California. 372 U.S. 363. 9 L Ed. 2d 811. 83 S.
Ct. 814 (1963). and Evttts v. Lucev. 469 U.S. 387. 39Z 83 L.

Ed. 2d 821. 105 S. Ct. 830 (1985). the Court "required the
appointment of effective counsel for a criminal appellant
pursuing a first appeal of right" Clark v. Johnson. 227 F.3d
273. 283 (Sth Cir. 2000).

Asset. 990 F.2d at 211: see also tAmahat. 106 F.3d at 93

(stating that "the abatement prin ciple Is premised on the fact
that criminal pro ceedings are penal").

See. e.g.. United States v. Dudley. 739 F.2d 178. 178 n.2
(4th Cir. 1984) ("A decedent can hardly serve a prison
sentence."). In Its brief, the govemment makes a similar point:
"Put another way, the doctrine of abatement Is applied
because It serves no purpose to punish a person who is
dead."
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[**11] Given that the doctrine of abatement ab Initlo is
largeiy court-created and a creature of the common law.
the applications of abatement are more amenable to
policy and equitable arguments. Neither of the
previousiy-ar ticulated rationales fully explains our
current approach to abatement, restitution orders, and
fines paid before death. As we will explain, we adopt the
finality rationale and adjust our restitution jurisprudence
accordingly.

14

P4iq The finality principle provides a better ex
planatlon why all prior proceedings disappear. A
defendant's death during appeal forces a court to decide
between disregarding a finding of guilt and entering an
unrevlewed judgment. Presumptions of Innocence and a
desire to en sure guilt naturally point to extinguishing all
criminal proceedings.

The primary justification for the abatement doctrine
arguably is that it prevents a wrongly- accused
defendant from standing convicted. The Supreme Court
and other circuits have recognized this justification for
abatement. We now adopt it as the primary reason
behind abatement and, by so doing, we reject [**13]
Assefs and Mmahafs descriptions of the punishment
justification.

Accordingly, regardless of its purpose, the order of
restitution cannot stand in the wake of Parsons's death.

^^Mmahat. 106F.3dat 03 ("When restitution Is ordered slinply
to punish the defendant, it is penal and abates with the rest of
his conviction.'').

^^Follovuing death, the state retains already- paid fines but
does not require payment of out standing unpaid fines.

^^The courts could use the punishment ration ale to prevent
use of the conviction in civn court and to retain the decedent's

good name. The for mer application could be accomplished
without eliminating the conviction altogether, and the iat ter
use does not seem significant enough to vrar rant
extinguishing ail prior proceedings.

Because he now Is deemed never to have been
convicted or even charged, tiie order of restitution

16
abates ab Irtitlo.

ri4] IV.

The punishment rationale supports our cur rent
distinction between penal and compensatory restitution
orders [**12] and justifies the line, vwth respect to
fines, drawn at the time of death. Punishment does

not, however, ade quately explain the other aspect of
our abatement jurisprudence-the elimination of the
criminal proceedings against that person. Presumably,
under the punishment rationale, courts could retain the
record of conviction and block proceedings that would
punish the estate.

Although the government may argue that this approach
harms the Interests of those al legedly injured, such an
argument cannot out weigh the finality rationale.
HAtSfyi 'The goal of the [compensatory restitution]
payment Is... to restore the victim's losses." Asset. 990
F.2d at 214. If the restitution order abates with the death
of the defendant, those "victims" will not be made whole,
or at least not by way of direct restitution from the
defendant or his estate.

^^The dissent argues that restltaitlon orders are "expressly
compensatory, non-punitive, and equivalent to a civil Judgment
against a criminal defendanf and criticizes our approach as
"treating the restitution order as abatable and therefore
impiiediy punitive." This response overlooks the approach we
have taken in deciding this case. Our aim is to craft a coherent
and consistent means of applying abatement ab IriSo to
restitution orders. As we have shown, the best explanation for
abatement-the finality rationale-does not support a distinction
between compensatory and punitive awards. Instead, it
mandates that all vestiges of the criminal proceeding should
disappear.

in contrast, the dissent skips the primary ques Uon of how
abatement and restitution interact and assumes the continued
existence of the compen satory-penal dichotomy. The
dissent's citations to United States v. Bach. 172 F.3d S20 mh

dr. 1999). and Newman v. United States. 144 F.3d S31 f7th

Cfr. 19981 suffer from the same prob iem. Both cases assume
that restitution orders should be described as either
compensatory or penal. Neither considers the overaii purpose
be hind abatement ab iniBo and how such a purpose would
affect all restitution orders. The traditional dichotomy cannot
remain, however, if we are to craft a consistent r^lme that
incorporates statu tory elements-such as the Vjctim and
mness Proteaion Act- and two forms of equitable doctrine.

The government argues, at length, that the instant restitution
order was intended to make whole the victims of Parsons's
fraud: "Unlike a fine, restitution does not deprive the estate of
money the defendant may have rightfully ac quired; instead it
removes tainted money that de fendant unlawfully obtained..
.  ." Examples of such uncompensated victims undcubtediy
e>dsL In United States v. Loaal. 108 F.3d 1B47 tilth dr.

1997). the court abated a seemingly compen satory restitution
order entered against a defen dant convicted of numerous
illegal financial deal ings. Despite the time invested in Hie trial
and the guDty verdict, those whom the decedent allegedly
deftauded could not collect through the federal criminal courts.
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[**15] The government's position may have va! idlty
under the punishment rationale, but it has little force If
the concern Is finality and the right of the defendant to
contest his appeal at least once. Any references to the
wrongful na ture of the defendant and his actions are
con ditioned on an appellate court's upholding the
conviction, assuming [*416] the defendant pursues an
appeal. The defendant's death during the pen dency of
appeal pushes a court to nullify all prior proceedings.
Despite what may have been proven at trial, the trial Is
deemed not to have taken place. Thus, at least In the
eyes of the criminal court, the defendant Is no longer a
wrongdoer and has not defrauded or damaged anyone..

These unfortunate situations also create the danger of
misusing the term "victim" In different contexts-civil and
crimlnal-vtrith the same force. One Is not necessarily a
victim of a crime because he suffers a loss at the hands

of another. The loss may arise from poor de cislons on
the part of the alleged victim, poor drying on the part of
the attomeys, or even questionable conduct on the part
of the defendant. None of these situations, however,
nec essarlly warrants a criminal conviction. ffAffiiTl
The [**16] abatement doctrine provides that one should
not be permanently labeled as finally "con victed" while
his first appeal is pending. That Is to say. In abatement
the criminal court es sentlally abdicates Its power over
the former defendant.

riT] V.

The aforementioned justifications for alter ing our
abatement doctrine rely on equitable rationales.
Perhaps more Importantly, as the estate argues, our
current vriilingness to let compensatory restitution orders

^'Merely because the crimlna! proceeding abates, however,
does not necessarily mean that an Individual who suffered a
loss cannot obtain re Imbursement In cMI court. If he can meet

the civil court's lower burden of proof, he may re ceive a
judgment from that court The criminal court that entered the
prior reimbursement order, however, should not retain any
power over that prior defendant.

One may argue that allowing the estate to sub stitute tor the
dead defendant ensures the fair rep resentatlon of the
decenfs interests, but such a substitution does not align
logically vtdfii the abatement of all prior criminal proceedings.
Es sentlally, the substitution doctrine forces the es tate to
argue about a conviction that no longer exists and requires a
court to adjudir^e the merits of a proceeding that no longer
took place. Al though It Is not without a cost, requiring victims
to argue their case In civil court protects the Interests of
defendants whose direct appeals ate not yet final.

survive the death of the defendant runs contrary to the
text of the Victim and Witness Protection Act ("VWPA"),
18U.S.C.S3663faW1ifA).

W/Wryi The VWPA allows a court to enter a restitution
order when "sentencing a defendant convicted of an
offense." 18 U.S.C. S 3663 (a)(1)(A) (emphasis added).
If death terminates the criminal case ab inlllo, the
defendant no longer stands convicted. One might
respond to this natural reading by arguing that
"convicted of an offense" has force only on the day on
which the restitution order Is entered. Because the
defendant stands convicted on the day the court enters
the order, retalnlr^ the order after the defendant's death
would not conflict with the VWPA.

Additional text of the VWPA, however, suggests that
"convicted" should not have force merely at the time of
the restitution or der. Seclion 3663ld] references J[8
U.S.C. S 3664 as the enforcement medianism [**18]
for re Imbursement orders. Secb'on 3664ll\ describes
the effect of a conviction on future civ II actions: HN8\'^
"A contrictlon of a defendant for an offense Involving the
act giving rise to an or der of restitution shall estop the
defendant from denying the essential allegations of that
offense In any subsequent Federal civil proceeding or
State civil proceeding."

standard canon of construction "provides that
a word used in different parts of the stat ute should be
construed to [*417] have the Identical meaning
throughout the entire statute." ''® [**19] If the narrower
construction of "convicted" Is applied to g 3664(1). an
estate would be es topped from denying important
Actual matters in a subsequent civil suit, even If the
underlying conviction had been abated. HNIO^
Just as a trial conviction, after abatement, should not
estop an estate from mounting a defense in civil court,
one whose conviction Is abated no longer stands

""^Mss. Poutlrv Ass'n v. Madlaan. 992 F.2d 1359. 1363 fSfh
cy, modified, 9 F.3d 1113 (Sth Clr.). vacated on other
grounds for reh'g en banc, 9 FJd 1116 (Sth Clr. 1993),
opinion on reh'g, 31 F.3d 293 (Sth Clr. 1994) (en banc)

■'® Admittedly, one could argue that "convict ed" and
"comricBon" have different meanings. A defendant may be
convicted on a given day and will always be con\ricted on that
day. The con victlon, In contrast, may abate or dissolve. This
distinction, however, ignores the effect of abate ment on either
situation. After abatement, the de fendant no longer ^nds
convicted on that date, and no conviction exists.
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"convicted" for purposes of the VWPA.

VI.

The estate argues that the finality principle also requires
the government to return the money paid
pursuant [**20] to the Preliminary Judgment of
Forfaiture. The government stridently disagrees.

The panel noted that HN11\'9\ "the doctrine of
abatement does not apply to fines, forfeitures, and
restitution paid prior to a defendant's death." Parsons.
314 F.3d at 748 (emphasis added, ci tatlons omitted).
Fines that have not yet been paid, however, abate in the
same manner as do the prior criminal proceedings, tri
Asset and similar cases have distinguished between
fines paid before and after defendant's death, based
on the punishment rationale.21

The question [**21] is whether the tender to the
govemment of the check for $ 970,826.80, at the real
estate closing, was a voluntary, Irrevo cable payment,
as the government contends, or was, instead, only a
means of preserving as sets pending the outcome of the
appeal. The govemment argues that by giving the
check, "Parsons paid and the government collected the
Money Judgment of criminal forfeiture .... The United
States collected Parsons' payment in full satisfaction of
the Money Judgment"

The agreement and the order provide for full return of
the money, with interest, if Par sons "prevails in the fina!
determination of this appeal." ̂  Although, as explained.

^°The dissent discusses, at length, the Mandatory Victim
Restitution Act ("MVRA"). The parties, however, did not argue
the MVRA In the context of this case, instead, they generally
fo cused on the equitable doctrines, how they inter acted vwth
one another, and how the VI/I/PA affected that analysts. Even
If we consider the MVRA, however. It references the same
enforce ment provision-fa U.S.C. s afifi^-as does the

VWPA. Consequently, using the MVRA as a means of keeping
the compensatoryiwnai dichot omy falls, for the reasons we
have discussed.

"Asset. 990 F.2d at 214 (The ruie of abate ment has never
been appiied to require the return of money paid by a
defendant prior to his death and has, in fact, been held
Inapplicable to f!nes-ob\riously penal-pald by a defendant be
fore his death."); see also United States v. Zizzo. 120 F.3d
1338. 1343 (7th CIr. 1997) (stating that fines paid prior to
death "are analogous to time served and are not refundable.").

"The agreement has two requirements; "In the event
Defendant Parsons preralis In the final determination of this

[*418] we conclude that restitution orders against
Parsons should abate with his death, neither the
agreement nor the Preliminary Judgment of Forfeiture
requires the government to return the already-paid
funds.

[**22] WAf12flFl 'The law . . . existing at the time a
contract is made becomes a part of the contract and
governs the transaction." Tex. Nan Bank v. Sandia
Mortgage Corp.. 872 F.2d 692. 698 fSth CIr. IdBQ)

(internal citation and quotation marks omitted) (appijnng
Texas law). ̂  When the government and Parsons
entered Into this agreement, abatement did not require
tiie re tum of penalties paid before a defendant's death.

Nothing in the agreement or the spe cific ̂ cts of this
case suggests that the parties intended to avoid that
pre-existing rule.

Although the estate might receive the [**23] funds if
Parsons "prevails" on appeal, he has not achieved a
victory, taken any action, or made any substantive
points worthy of overturning his conviction. Rather, at
the time of his death, this court had made no decision
on the merits of the appeal. Although, based on the
abatement rationale, the restitution orders must abate,
Parsons has not "prevailed" in any meaningful sense.

Presumably in an effort to protect his interests. Parsons
voluntarily entered into the agreement memorialized in
the Preliminary Judgment of Forfeiture. That agreement,
however, did not adequately provide for his death and
did not Indicate that the parties wished to act outside the
legal framework at the time they entered into the
contract. ̂  Consequently, although Parsons died, we
have not validated any of his grounds for appeal, and he

appeal, and no Final Judg ment of Forfeiture Is entered In this
case, the gov emment] shall retum to Defendant Parsons...
the entire amount of $ 970,826.90, plus Interest" The estate
has satisfied the second requirement as no final judgment has
been entered. Thus, we ad dress only whether Parsons
"prevailed In the fl nal determination of this appeal."

"We have no occasion here to comment on, and we express
no opinion on, a situation In which there Is no agreement or
order, such as those pres ent In this case, conditioning retum
of the forfeit ed sums on the outcome of the appeal.

" See, e.g,, Asset. 990 F.2d at 214 (The rule of abatement
has never been applied to require the retum of money paid by
a defmdant prior to his death ").

"This analysis pertains only to Parsons and this particular
agreement Other agreements may contemplate the possibility
of the defendants death during the pendency of an appeal.
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tias not "prevailed." He is not entitled to the return of the
monies paid under the Preliminary Judgment of
Forfeiture.

r24] Vil.

Thus, as part of ensuring that every defendant has an
opportunity to challenge his conviction by one direct
appeal, HN13(V\ we expunge the criminal proceedings
and the pending punishments attached to those
proceedings if the de fendant takes an appeal and dies
during its pendency. In the instant case, this includes an
unpaid restitution order. Based on &ie particular
language of the Preliminary Judgment of Forfeiture,
Parsons did not meet the judg ment's requirements, so
we DENY his request to require the return of sums paid
under that order.

This appeal is DISMISSED, and this matter is
REMANDED with direction to VACATE the Judgment of
conviction and sentence, in eluding the order of
restitution, and to dismiss the indictment. To the extent

that they are in consistent herewith. Asset and Mmahat
are overruled

Concur by: DENNIS [in Part]

Dissent by: DENNIS [in Part]

Dissent

DISSENT: DENNIS, Circuit Judge, joined by
HiGGINBOTHAM, DAVIS, WIENER, BENAViDES, and
STEWART, Circuit Judges, dissenting in part and
specially concun-ing in part:

i respectfully disagree vrith the majority's decision to
(1) overrule our long-standing [*419] circuit
precedents of United States v. Mmahat. 106 F.3d
89 fStti Cir. 1997) and United States v. Asset. 990

F.2d 208 fSth dr. 19931 f**2S] which held that a

^The majority's unique "linaiity raUonale," even If valid, does
not Justify overruling Mmahat and Asset. The majoriVs ralson
D'etre for creating the "linailty rationale" Is that "all
consequences of tiie untested criminal conviction should

abate," maj. slip op. p.2 (emphasis added), so that "neither the
state nor affected parties should enjoy the fruits of an untested
conviction." id. p.5 (emphasis added). In Mmahat itself,
however, tills court has already created a procedure for testing
the conviction of a defendant who dies during pendency of the
appeal so that compensatory restitution consequences or

fruits would not flow from an untested conviction. The Mmahat
court held that the compensatory restitution order against the
deceased defendant did not abate; instead, his heirs' motion to
substitute for him and continue the appeal In his place was
granted, and his arguments which potentially could result In a
reversal of the restitution order were fully considered. Mmahat.
106 F.3d at 93. Thus the majority has not shown a sufficient
legal reason for overruling Mmahat and Asset because the
perceived evil of an unreviewed and untested compensatory
restitution order has been adequately remedied by Mmahat
itself.

Mmahat and Asset also have already attained the "finality
rationale's" goal of eliminating the punitive effects of an
unreviewed criminal conviction by assuring "that the state
should not label one as guilty until he has exhausted his
opportijnity to appeal" maj. slip op. p.4: preventing tiie
"entering [of] an unreviewed Judgmenf id. p.S; and "preventing
a wrongly-accused defendant from standing convicted." id,
p.6. Under Mmahat and Asset, the penal aspects of the
Judgment of conviction, which label or give the accused stahis
as a "convicted criminal," abate Immediately upon tiie death of
the defendant, and, as already noted, the heirs or estate of the
deceased can pursue the appeal and take full advantage of
the chance to have any judgment of compensatory restitution
reviewed and reversed. Thus, the concrete objects and effects
sought by the "finality rationale" are already accessible under
Asset and Mmahat. There Is no reason to oeate a new
legalistic doctrine, and even If created it does not require
overruling those Circuit precedents.

Contrary to the Inference Hiat might be drawn from a casual
reading of tiie majorit/s citations, the "finality rationale" is a
completely novel judicial creation which has not been
embraced or even suggested by the other courte. The majority
cites United States v. Pauline. 625 F.2ii 684. BBS fSth dr.

1980) and United States v. Maehlenkamn. SS7 F.2d 126. 128
(7th Cir. 19771. See maj. sl^ op. p.4, but they do not support
or even mention that rationale. Pauline and Mrxhiertkamp
merely hold that the Supreme Court's decision In Dove v.
United States. 423 U.S. 326. 46 L Ed. 2d 531. 98 S. Ct. 579
£t9Z6l to dismiss pending petitions for certiorari upon the
petitioner's death, overruling its previous practice of abatement
followed In Durham v. United States. 401 U.S. 481. 28 L. Ed.
2d 200. 91 S. Ct. 868 (1971). was not meant to alter the
longstanding rule of lower federal courts of abatement of the
entire criminal proceedings upon death of an appellant during
the pendency of his appeal. Pauline and Moehlenkamp dealt
only with the abatement of the punitive aspects of criminal
convictions: the question of whether compensatory restitution
survives the appellant's death vi/as not presented.

The majorify was apparently Inspired to create the "finality
rationale" by a single law review article, maj. slip op. p4 (citing
and quoting Rosanna Cavallaro, Better Off Dead: Atatement,
Innocence, and the EvoMng Right of Appeal, 73 U. Colo. L.
Rev. 943. 954 (2002)). In her article, MIs. Cavallaro argues that
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restitution [*420] order, because it is
compensatory rather than punitive, does not abate
vWth the defendant's crimlnai conviction and

punishment when he dies whDe his appeai is
pending; and (2) Judiciaiiy create a rule, contrary to
federal statutes and common law, that a Judgment
requiring a criminal defendant to make restitution to
his victims also abates upon his death.

[**20] The well reasoned decisions in Mmahat and
Asset established the sound and just majority rule that,
when a person adjudged guilty of a crime dies while his
appeal is pending, (1) the triai court's restitution order
requiring him to compensate his victims for the harm
done them by his crimes does not abate or disappear,
because it Is compensatory rather than penal; (2) the
restitution order continues to have effect as a civil
judgment enforceable against his estate; but (3) his
estate may move to be substituted In his place and
pursue the appeal, which, if successful, will require that
the restitution judgment be cancelled. See Mmahat 106
F.3dat93.

The majority now holds that, wrfien a criminal defendant
dies during his appeai, the restitution judgment
Immediately abates and Is voided, leaving his estate the
windfall of any fruit of his crime, and requires that his
victims go uncompensated for their harm, and leaves in
doubt whether they must turn over to the criminal
defendant's estate any restitufion previously received.
See Slip Op. at 2,10.

1.

The majority's decision conflicts vi^th the policy and

the right to appeal from a criminal conviction should be and is
evoMng into a constftutlona! right She sees the adopfion of
the remedy of abatement ab Inlllo by a large majority of courts
as an Important "strand" which, together with others, "are
forceful arguments for fbrnial, legal recognition of an evolution
In criminal procedure [toward constltutionallzatlon of the right
to appeal]." Id 986. in furthering her argument for the
constitutional right to appeal, she says that the- abatement
remedy relies significantly on a larger premise: a conviction
that cannot be tested by appellate review Is both unreliable
and lllegifa'mate].]" Id 954 It does not Mow from this statement
or the article as a whole that courts should create a Unallty
rationale" as espoused by the majority; nor does It follow that
the dual mechanism pro\rided by Asset and Mmahat, l.e.,
abatement ab InHIo of all punitive consequences of the
criminal proceedings together with the right to continue the
appeai vddi respect to the compensatory restltufa'on decree,
does not adequately satisfy the needs for reliability and
legitimacy In criminal proceedings.

provisions of the Mandatory Victims Restitution
Act [**27] of 1996 (MVRA) and the Victim and Witness
Protection Act of 1982 (VWPA) and undermines the
Congressional objective of requiring Federal criminal
defendants to pay compensatory restitution to the
identifiatrie victims of their crimes.

[**28] Congress enacted the VWPA in 1982,18 U.S.C.
S 3663 11982). to authorize, but not require, district
courts, within their discretion, to order restitution to
victims of criminal conduct Id. S 3B63fa)mrA). ̂  in
determining [*421] whether to order restitution, and
how much, the court was required to consider, along
with the loss sustained by each victim, the financial

"The MVRA supersedes the VWPA, In part, and mandates
restitution with respect to. Inter alia, mall fraud crimes (such as
those committed by Parsons), of whidi the defendant is
convicted on or after the date of the MVRA's enactment. See
S. Rep. 104-179,1Q4th Cong., 2nd Sess. 13, reprinted in 1998
U.S. Code Cong. & Admin. News 926 (indicating that the
MVRA Is designed to further the purposes of the VWPA); Pub.
L. No. 104- 132 § 211,110 Stat. 1241 (1996) (stating that tfie
MVRA shall apply to convictions on or after the date of the
MVRA's enacfment): 18 U.S.C. 0 3e63Afc)mfA) (listing the
types of crimes to which the MVRA applies); United StafR.t v.
PaldwBll. 302 F.3d 399. 4iB fsfh dr. 9nnp} (holding that mall
fraud Is a crime to which the MVRA applies). For the reasons
discussed below, I believe the MVRA Is not an ex post fricto
law, but a compensatory, non-punitive remedy which applies
retroactively to ail such convictions regardless of the date of
the commission of the crime. In any event the policy and
provisions of the MVRA should be carelully and fully
considered In this major pollcymaking decision having broad
future ramifications under the MVRA and VWPA.

"The majority argues that the restitution order under this
statute should abate because, after the criminal case Is abated
ab ii^Uo, the defendant no longer stands "convicted." See maj.
slip op. p.7. But the language In question on Its face uses the
term "convicted" In the context of "When [the district court Is]
sentencing" the defendant. Because Parsons stood convicted
during sentencing, the restitution order was issued during
sentencing, and the restitution order has the effect of a civil
Judgment rendered at that time, see Infra notes 5-11 and
accompan^ng text, the restitution order Is valid.

The majority then tries to analogize to secffon 3664n). which
refers to the effect of a conviction in subsequent proceedings,
arguing that the tenn "convicted" must have the same
meaning In both of these sections. But toe word "convicted"
has no temporal element; toe temporal thrust of each section
Is provided by toe context In which toe word "convicted" or
"conviction" la used. Thus, the majority's analogy is Inherently
flawed.
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resources and femily needs of the defendant Id. §,
3663fa]f1)fB]. Prior to today's decision herein, a
majority of circuits, including this Fifth Circuit, had held
that restitution orders under the VWPA were

compensatory and therefore non-abatable. See United
States V. Asset, sunra: United States v. Mmahat. sunra:

see also United States v. Christopher. 273 F.3d 294.

299 f3rd dr. 2001): United States v. Johnson. 1991

U.S. Add. LEXIS 17204 {6th dr. 1991) (unpublished);
United States v. Dudley. 739 F.2d 175 (4th CIr. 1984).

But see United States v. Loaal. 106 F.3d 1S47. 1SS2

(11th CIr. 1997) (holding that restitution orders are
punitive and should abate with the death of a criminal
defendant during [**29] his appeal).

[**30] In 1996, Congress enacted the MVRA, 18
U.S.C. S 3663A (19961 which mandates restitution for

certain crimes and clearly indicates that such restitution
is compensatory and non-abatable. The MVRA
superseded in part the VWPA, vidth respect to the
designated crimes. Id. 8 3663A(c). and, as Its name
indicates, mandatorily requires that, in sentencing a
defendant convicted of, inter alia, "an offense against
property, including any offense committed by fraud or
deceit," the court "shall order...that the defendant make

resfa'tutlon to the victim of the offense or, if the victim is
deceased, to the victim's estate." Id. W 3663Afcl.
3663A(a].

Further, the MVRA amended the VWPA to provide that
restitution orders under the VWPA shall be issued and

enforced in accordance with .S 3664. which sets forth the

enforcement provisions of the MVRA. See S 36S3fdi.
("An order of restitution made pursuant to this section
shall be issued and enforced in accordance urith Section

3664."). In each restitution order under the MVRA and

the NWPA, as amended, the court "shall order
restitution to each victim In the full amount of each

victim's losses as determined by the court [**31] and
without consideration of the economic circumstances of

the defendant." Id. S 3664(n(1i(A).
29

estate. A restitution order is a heritable, assignable,
31 civil judgment "in favor of such victim", ̂  [**33] and,
wh«i properly [*422] recorded, "shall be a lien on the
property of the defendant...in the same manner... as a
judgment of a court of general jurisdiction...." The
judgment of restitution carries potential cMi effects of
joint and several liability, res judlcata or collateral
estoppel, and subrogation: When plural defendants
contribute to the loss of the victim the court may make
each defendant liable for payment [**32] of the full
amount of restitution. A defendant ordered to make

restitution is estopped from den^ng the essential
allegations of the offense in subsequent civil
proceedings. An Insurer or other person who
compensates the victim for loss covered by a restitution
order may to the extent of the payment be subrogated to
the victim's right against the restitution debtor.

While the foregoing provisions demonstrate that
Congress carehjily designed the restitution ordered
under the MVRA and the VWPA, as amended, to be a
compensatory remedy for crime victims, other
pro\rislons of jg 3664 orotect the defendant from possible
punitive effects. In case of property loss, the order may

Under the MVRA and the VWPA, as amended, the
court's restituticm order expressly creates a property
right for the victim or his estate which has the effect of a
civil judgment against the criminal defendant or his

^^The MVRA expressly provides that if the victim Is deceased
the court shall order restitution to the victim's es^e. Id. ̂
3B63fB}f 11(A): this provision Implies tiiat the r^ht created by
the restitution order Is heritable property.

'^Ud. S 3664fa)(2).

32Id. ̂  3664(m)(i)(B). which provides:

At the request of a victim named in a restitution order, the
cleric of the court shall Issue an abstract of judgment
certifying that a judgment has been entered in favor of
such victim in the amount specified in the restitution
order. Upon registering, recording, docketing, or indexing
such abstract in accordance with the rules and
requirements relating to judgments of the court of the
State where the district court is located, the abstract of
Judgment shall be a lien on the property of the defendant
located tn such State in the same manner and to the
same extent and under the same conditions as a

judgment of a court of general jurisdiction In that State.

'Id.

34

28The defendant's financial circumstances are relevant only to
fixing a payment schedule for the mandatory restitution. 18
U.S.C. S 3664(f)(2)-(4).

35

36

Id. S 36e4(h).

Id. 6 3664(1).

Id.6 3664(n(1).
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require only a return of the property or payment equal to
the value of the property, in case of bodily Injury, the
order may a>mpensate the victim only for specified
losses, e.g., medical and therapeutic expenses, lost
income, funeral expenses, child care expenses,
transportation expenses, and expenses related to the
prosecution.

Thus, the court cannot order restitution for

compensatory damages related to pain, suffering,
mental or emotional distress [**34] or for punitive
damages. Additionally, any amount paid to a victim
under a restitution order shall be reduced by the victim's
recovery of compensatory damages for the same loss in
civil proceedings.

In sum, an order of restitution under the MVRA or the
VWPA, as amended, is expressly compensatory, non-
punitive, and equivalent to a civil judgment against a
criminal defendant requiring that he compensate his
victims for the specified elements of the harm done to
them by his offenses. Consequently, the majority's
decision conflicts with the statutory scheme by treating
the restitution order as abatable and therefore impiiediy
punitive. The decision thereby divests the victims of
vested rights established by the restitution order as a
civil judgment. On the other hand, Mmahat and Asset,
vWiich the majority overrules, are fully consistent with the
MVRA, the VWPA, as amended, and their objectives.
The majorIVs decision plainly clashes with and
undermines the Congressional policy [**35]
implemented by the VWPA and the MVRA.

2.

The majority opinion disregards or refuses to follow the
well reasoned opinions of other Circuits that carefully
analyze the VWPA and the MVRA and conclude that
restitution orders under them are compensatory and do
not constitute criminal punishment [*423] for ex post
facto or abatement purposes. ̂

^'ld.§3663(b)(1l

^ Id. ̂  3663(b)f2).

39Id.6366m(2).

^"The majority asserts that Its "Rnallty rationale.... mandates
that all vestiges of the criminal proceeding should disappear."
maJ.op.n.13. Because the compensatory/penal analysis would
not result in total abatement, the majority rejects It summarily.
Id.

[**36] Chief Judge Posner, In United States v. Baoh.
172 F.3d 520 (7th Cir. 1999). succinctly and
persuasively stated the reasons that MVRA restitution
orders are compensatory, rather than criminal
punishment, and therefore cannot run afoul of the ex

Until the majority's decision rejecOng the compensatory/penal
analysis. It had been adopted and used unanimously. See
Mmahat. 10B F.3d 89. 93 (using the penal-compensatory
dichotomy); Asset 990 F.2d at 213-14 (same); see also UnHed
States V. Christopher. 273 F.Sd 294. 298-99 f3rri rir

26^(same); United States v. Loaal. lOB F.3d 1S47. 1BS2
filth CIr. 1997) (same); United States v. Dudley. 739 F.2d
176, 177-78 (4th Cir. 1984) (same); United States v. Johnsnn
1991 U.S. Add. LEXIS 17204 fSth CIr. 1991) (unpublished)
(citing Dudley). By rejecting the analysis and the unanimous
weight of authority, the majority opinion places this Circuit in a
sui generis position of Isolation.

The compensatory/punitive test Is part of the well settled
doctrine that death abates a olminal penalty because, once
the defendant is dead, there is no longer a justiticatlon for the
punishment of him or his estate; but the defendanfs death
does not affect the justification for restitution intended only to
compensate the victim; accordingly, such restitution sunrives
and Its payment uriii not undermine the purposes of abatement
since the goal of the payment Is not to punish the defendant,
or his estate, but to restore the ̂ rictim's losses. See, e.g..
Asset. 990 F.2d at 214 (dUng United States v. Morton. B36
F.2d 723. 725 (8th Cir. 19B0): United States v. Bowler. S37 F.
Sudd. 933. 935 (N.D. III. 1982)). Restitution also serves the
non-penal purpose of removing benefits derived by
wrongdoing from foe defendant's estate, which would
othervinse be unjustly enriched, and using them to repair foe
victim's losses. Christopher. 273 F.3d at 299. cert denied, 536
U.S. 964, 163 L Ed. 2d 647, 122 S. Ct 2674 (2002)i^o
absolve foe estate [of foe defendant] from refunding foe fruits
of foe wrongdoing would grant an undeserved wlndfaD.")

Most Important as foe text of this dissenting opinion explains.
Congress in the MVRA and the VPWA has crmfirmed foe merit
of foe compensatory/punitive test by providing that Judgments
of compensatory restitution for crime victims shall have the
force and effect of civil judgments, which under the federal and
common law do not abate but survive the death of foe
defendant judgment-debtor.

The majority erroneously claims that It has crafted a
"consistent regime that incorporates statutory elements-such
as foe Victim and Witness Protection Act " Maj. slip op. at
6 n.13. Instead, the majority has simply expanded foe judidaliy'
created rule of ab Inltio abatement far beyond its original
purpose to, In effect, judicially ovenuie foe national policy and
legislated law of restitution of crime vicfims enacted by
Congress in foe MVRA and VWPA.
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post fecto prohibition. He explained that [*424] the
MVRA is not penal but is functionally a compensatory
torts statute:

The Act requires the court to identity the
defendant's victims and to order restitution to them

in the amount of their loss, in other words, deflnite
persons are to be compensated for definite losses
just as if the persons were successful tort plaintiffs.
Crimes and torts frequently overlap, in particular,
most crimes that cause definite losses to

ascertainabie victims are also torts: the crime of

theft is the tort of convereion; the crime of assault is
the tort of battery-and the crime of fraud is the tort
of fraud. Functionally, the Mandatory Victims

Restitution Act Is a tort statute, though one that

casts back to a much earlier era of Anaio-American

law, when criminal and tort oroceedinos were not

cieariv distinguished. The Act enables the tort

victim to recover his damages In a summary

Droceedina [**37] ancillary to a criminal
prosecution. We do not see whv this procedural

Some courts, without functional analysis or reasoning, treat
restitution under the VWPA and MVRA as a criminal penalty.
See United States v. Edwards. 162 F.3d 87. B9-Q0 (3rd Cfr.

1998) (collecting cases). They rely on fbnnallstic classification
of the restitution order as criminal because It Issues during the
sentencing proceeding; they fall to recognize the modem
practice of using civil proceedings as ancillary to criminal
actions. See Susan R. Klein, Redravring the CrimInal'G\ril
Boundary, 2 Buff. Grim. L.R. 679, 686-89 (1999) (noting the
MVRA as an example). Though courts are authoriz^ to issue
restitution orders In criminal proceedings, restitution under the
MVRA and VWPA Is functionally a tort remedy-a streamlining
of procedures that allows a victim to recover a compensatory
remedy though "a summary proceeding ancillary to a criminal
prosecution." See Bach. 172 F.3d at B23 (dring, Inter alia,
Carol S. Stelker, Punishment and Procedure: Punishment
Theory and the Crimlnal-Clvll Procedural Divide, 85 Geo. LJ.
775. 782-83 f1997n.

Indeed, the acts within which the ftflVRA and VWPA are

contained were not pas^ as solely criminal acts. The MVRA
was simply one part of the AnUterrorism and Effective Death
Penally Act of 1996 ("AEDPA'O, which contains both criminal
and dvll legislation. See Pub. L. 104-132, 110 Stat. 1214
(1996). For example, AEDPA contains, among other
pro>rislons, sections involving habeas corpus refbmi and
provisions relating to civii lawsuits brought against terrorist
states. Id. In addition, the VWPA Is primarily a civil act
providing for compensatory restitution. In other words, both the
MVRA and the VWPA were passed as part of legislative
enactments that created both civil and criminal reforms.

Innovation, a welcome streamlining of the

cumbersome orocesses of our law, should frIaaBr

rights under the ex post facto clause. It Is a detail

from a defrauder's standpoint whether he Is ordered
to make good his victims' losses in a tort suit or In
the sentencing phase of a criminal prosecution. It
would be different if the order of restitution required
the defendant to pay the victims' losses not to the
victims but to the government for Its own use and
benefit; then It would be a fine, which Is, of course,
traditionally a criminal remedy.

Bach. 172 F.3d at 522-23 (Internal citations
omittedXemphasIs added).

I**38] The Seventh Circuit's decision In Newman v.
United States. 144 F.3d 531 fZth CIr. 19.981 provides
further analysis demonstrating that restitution under the
MVRA does not qualify as CTlmfnal punishment. (1)
"Restitution has traditionally been viewed as an
equitable device for restoring victims to the position they
had occupied prior to a wrongdoer's actions." 144 F.3d
Bt 538 (citing Restat^ent of Restitution (Introductory
note) (1937)). "it is separate and distinct from any
punishment visited upon the wrongdoer and operates to
ensure that a wrongdoer does not procure any benefit
through his conduct at others' expense." M, (Citing 1
George E. Palmer, The Law of Restitution § 1.1, at 5
(1978)): (2) The non- punitive character of restitution
had been recognized by the Seventh Circuit and other
courts in previous cases. Id. 538-39 (Citing United
States V. Black. 125 F.Sd 454. 467 17th CIr. 1Q07}
(restitution under the Child Sunisort Recovery Act ni
1992 was not punishment); United States v. Hampshire.
95 F.3d 999. 1006 (10th CIr. 1998) (same); United
States V. Arutunoff. 1 F.3d 1112. 1121 f**397 fioth CIr.)
(The VWPA's purpose is not to punish defendants but to
make victims whole to the extent possible); United
States V. Rochester. 898 F.2d 971. 983 (5th CIr. 1990)
(same)): (3) The nature of the restitution order
authorized by the VWPA or the MVRA Is not a punitive
sanction when analyzed under the Actors set forth by
Kennedy v. Mendoza-Martinez. 372 U.S. 144. 168-69. 9
L Ed. 2d 644. 83 S. Of. 554 (1963) for deciding whether
a statutory scheme was so punitive in purpose or effect
as to transform what was Intended as a dvil remedy into
a criminal penalty. See Newman. 144 F.Sd at 540 (citing
Kansas v. 7*4251 Hendrlcks. 521 U.S. 346. 138 L. Ed.
2d 501. 117 S. a. 2072 71997)r Hudson v. United

States. 522 U.S. 93. 139 L. Ed. 2d 450. 118 S. Ct 488

(1997)).

Accord: United States v. Nichols. 169 F.Sd 1255 7inth
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CIr. 1999): United States v. Anitunoff. 1 F.Sd 1112.

1121 fiotfi Cir. f993)rThe VWPA's purpose Is not to
punish defendants or to provide a windfall for crime
victims but rather to ensure that victims, to the greatest
extent possible, are made whole for their iosses.")(citing
United States v. Rochester. 898 F.2d 971. 983 fSfh Cir.

1990)1 r**401

For similar reasons, the majority of circuits that have
addressed whetiier MVRA or VWPA restitution orders

are abatable, decided that, because such orders are
compensatory rather than punitive, the death of the
defendant during appeal does not cause them to abate.
See United States v. Christopher. 273 F.Sd 294. 298

f3rd CIr. 2001) (To absolve the estate from refunding
the fruits of the wrongdoing would grant an undeserved
windfall...abatement should not apply to the order of
restitution In this case...."):United States v. Mmahat.

supra: United States v. Asset, suora: United States v.

Johnson. 1991 U.S. Add. LEXIS 17204 fBth Cir.)

(unpublished) (same); United States v. Dudley. 739 R2d
175. 173 (4th dr. 1984) faameV

[**41] 3.

The majority's decision Is contrary to the general
principles of federal and common law pertaining to
abatement, sur\^i, and revival of actions and

judgments. With respect to a cause of action created by
act of Congress, it is well settled that the question of
whether it survives the death of a party by or against
whom it has been brought is not one of procedure but
one which depends on federal substantive law.
Schrelber v. Sharoless. 110 U.S. 76. 80. 28 L. Ed. 65. 3

S. Ct. 423 (1884): See 70 Wright, Miller & Kane §§
1952 & 1954 (2d ed 1986). If no specific provision for
survival is made by federal law, as in the present case,
the cause survives or not according to the principles of
common law. Patton v. Bradv. 184 U.S. 608. 46 L. Bd.

713. 22 S. Ct. 493 (1902): Ex oarte Schrelber. suora.

Generally, an action is not abated by the death of a
party after the cause has reached a verdict or final
judgment and while the judgment stands, 1 Am Jur 2d,
Abatement, Survival and Revival § 61, n.26 (citing
Connors v. Gallick. 339 F.2d 381. 31 Ohio Oo. 2d 305

11964): Smith v. Henaer. 148 Tex 456. 226 S.W.2d 425.

20 ALR2d 853 fl9S0).r*A2) et a/.), even if the
judgment is based on a cause of action that would not

have survived had the party died before judgment, id. §
61, n.27.(citing Mayor, etc.. ofAnniston v. Hurt. 140 Ale
394. 37 So 220 f1903). et ai.). "So long as the judgment
remains in force, the rule on survival has no further
application,!] where the proceedings are stayed by
appeal and supersedeas." id., nn. 28 and 29 (citing
authorities).

A restitution order issued under the MVRA has the
effect of a judgment "entered in favor of such w'ctlm in
the amount specified in the restitution order." it is
undisputed that the defendant Parsons's death occurred
after the special verdict and restitution order were
entered. Consequently, under the substantive principles
[*42^ of federal and common law pertaining to
abatement, survival and revival, the judgment of
restitution survived and was not abated by the
defendant's death. Id.

4.

i respectfully concur [**43] in the result reached by the
majority opinion in not ordering the government to return
sums already paid. Because I would not overrule this
Circuit's precedents in Mmahat and Assef but would
adhere to them, i cannot join the majority in reasons
related to this point. As I read those Circuit precedents,
the rule of abatement does not apply to require the
return of money paid by a defendant prior to his death
as forfeiture, fine or restitution. I do not join in the
expungement order because I am uncertain as to
whether this relief was requested or whether the estate
would be entitled to it if it had been prayed for.

For the foregoing reasons, I respectfully dissent In part
and specially concur in part in the majority opinion.

End of Document

"^One Circuit court concluded, wlfii little analysis or reasoning,
that restitution orders are punitive and therefore should abate
when a defendant dies during his appeal. See UnitBd Slates v.
Loaal. 10BF.3d 1547 filth Or. 1997). 43■4 3664fm)ri)(B). See note 7, supra.
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[*12561 BEFORE THE COURT EN BANC.

By the Court, DOUGLAS, J.;

in this opinion, we consider whether a Judgment of
convlcb'on must be vacated and the prosecution abated
when a criminal defendant dies while his or her appeal

2014 WL 2396055

from the judgment is pending. We hold Oiat although a
deceased appellant is not entitled to have his or her
judgment of conviction vacated and the prosecution
abated, a personal representative may be substituted as
the appellant [**2] and continue the appeal when
justice so requires, in this appeal, we reverse die
judgment of conviction based on an error during jury
s^ection.

FACTS

The State charged Ronnie Brass and his brother,
Jermaine Brass, as codefendants with burglary, grand
larceny, conspiracy to commit kidnapping, first-degree
kidnapping, conspiracy to commit murder, and murder
writh the use of a deadly weapon. Jermaine [*1257]
and Ronnie jointly filed a motion to sever their trials. The
district court denied the motion, and the two were tried
together.

During voir dire, defense counsel argued that the State
violated Batson v. Kentucky. 476 U.S. 79. 106 S. Ct.
1712. 90 L Ed. 2d 69 (1986). because it exercised a
peremptory challenge to exclude prospective juror no.
173 not based on lack of qualifications, but bas^ on the
prospective juror's race. Prior to holding a hearing on
Jermaine and Ronnie's Batson challenge, the district
court excused a number of prospective jurors. Including
prospective juror no. 173. Subsequently, the district
court conducted the Batson hearing and—after
concluding that the State had race-neutrai reasons for
its peremptory challenge—denied the defense's Batson
challenge.

At the conclusion of the trial, the jury found Jermaine
guilty on ail six counts and found [*^] Ronnie guilty on
four counts, excluding burglary and grand larceny. The

in Jermaine's appeal, this court reversed his convlcfa'on
and remanded the matter for a new trial based on our
conclusion that the district court committed reversible
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error during the Jury selection phase of Jermaine and
Ronnie's triai. See Brass v. State. 128 Nev. . 291 P.3d

145 (2012). Specificaily, we heid that "[Jermaine and
Ronnie] were not afforded an adequate opportunity to
respond to the State's proffer of race-neutral reasons
[for its peremptory chalienge of juror no. 173] or to show
pretext because the district court permanently excused
juror no. 173 before holding a Batson hearing," and that
such dismissal of juror no. 173 "had the same effect as
a racially discriminatory peremptory challenge because
even if [Jermaine and Ronnie] were able to prove
purposeful discrimination, they would be left with limited
recourse." Id. at . 291 P.3d at 149. We concluded that

reversal of Jermaine's conviction was warranted

because the "discriminatory jury seiection constitutejd]
structurai error that was intrinsicaily harmfui to the
ffamework of the trial." Id.

On appeal, Ronnie raises the same Bateon issue.

However, after the parties completed briefing in this
matter, [**4] Ronnie died while In prison. The district
court appointed his mother, Stephanie Brass, as his
personal representative, and she substituted In as a
party to this appeal under NRAP 43. Upon substitution,
Stephanie filed a motion to abate Ronnie's judgment of
conviction due to his death. Stephanie's motion presents
a novei issue in Nevada: Should a judgment of
conviction be vacated and the criminal prosecution
abated when a defendant dies whiie his or her appeal
from the judgment of conviction Is pending?

DISCUSSION

There are three general approaches when a criminal
defendant dies while his or her appeal from a judgment
of conviction Is pending: (1) abate the judgment ab
IniUo, (2) allow the appeal to be prosecuted, or (3)
dismiss the appeal and let the conviction stand. Tim A.
Thomas, Annotation, Abatement of State Criminal Case
by Accused's Death Pending Appeal of Conviction-
Modern Cases. 80 A.L.R. 4th 189 (1990). We will
discuss each approach in turn.

Abatement ab Inltio

Abatement ab inltio is the abatement of ali proceedings
in a prosecution from its Inception. United States v.
Oberlin. 718 F.2d 894. 895 (dth Cir. 1983). This requires
an appeal to be dismissed and the case remanded to

the district court with instructions to vacate the judgment
and dismiss the indictment or information. [**§] Id.
Courts that appiy the at>atement ab Inltio doctrine
believe that when death deprives a defendant of the

right to an appellate decision, justice prohibits that
defendant from standing convicted without a court
resolving his or her appeal on Its merits. United States
V. Moehfenkamo. 557 F.2d 126. 128 (7th Cir. 1877).

Many state courts employ this approach. See State v.
Grlf5n. 121 Ariz. 538. 592 P.2d 372. 372-73 IAHt.

1979): Thomas, supra, 80 A.L.R. 4th at 191.

Allow the appeal to continue

Some jurisdictions have determined that a defendant
who dies whiie pursuing an appeal from a judgment of
conviction is not entitled to have the criminal
proceedings abated ab 1*1258] Inltio; they instead
resolve the appeai on its merits. See, e.g.. State v.
Makalla. 79 Haw. 40. 897 P.2d 967. 969 (Haw. 1995)

(citing cases that foliow this approach). These courts
have rationalized that "'it Is in the interest of boOr a
defendant's estate and society that any challenge
initiated by a defendant to the regularity or
constitutionality of a criminal proceeding be fully
reviewed and decided by the appellate process.'"
V. McDonald. 144 Wis. 2d 531. 424 N.W.2d 411. 414.1R

OMs. 1988) (quoting Commonwealth v. Walker. 447 Pa.
146, 288 A.2d 741. 742 n.* fPa. fa7g)V Some courts
allow the appeal to continue only If a personal
representative is substituted for the deceased appellant;
Makalla. 897 P.2d at 972: State v. McGettrick. 31 Cihin

St. 3d 138. 31 Ohio B. 296. 509 N.E.2d 378. 382 rCihin

1987): however, other courts decline to Impose this
requirement. See State v. Jones. 220 Kan. 136. ssi
P.2d 801. 803-04 (Kan. 1976): see also McDonald. 424
N.W.2dat41B.

Dismiss the appeal and let the conviction stand

Courts that have dismissed the appeal and let [**3] the
conviction stand have done so on mootness grounds or
out of public policy considerations. See State v.
Trantolo. 209 Conn. 169. 549 A.2d 1074. 1074 fConn.
.1988} (finding that where an appeai vrouid not affect the
interests of a decedent's estate, it was moot); Perrv v.
State. 575 A.2d 1154. 1156 (Del. 1990) (finding that
there was no real party In Interest because a cause of
action based upon a penal statute did not survive death,
thus the appeal was moot); State v. Korsen. 141 Idaho
445. Ill P.3d 130. 135 (Idaho 2005) (holding that the
provisions of a judgment of conviction related to custody
or Incarceration are abated upon the death of the
defendant during the pendency of a direct appeal, but
provisions of the judgment of conviction pertaining to
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payment of court costs, fees, and restitution remain
Intact because those provisions vtrere meant to
compensate the victim); WhItehousB v. State. 266 Ind.
627. 364N.E.2d 1015. 1016 Hnd. 1977] (finding that the
right to appeal was personal and exclusive to the
defendant and that any civil Interests of third parties
may be separately litigated).

The appeal shall continue

The abatement ab initio and outright dismissal
approaches are extreme and have substantial
shortcomings. Vacating the Judgment and abating the
prosecution from Its inception undermines the
adjudlcatlve process and strips away any solace the
victim or the victim's family may have received from the
appellant's [**7] conviction. Outright dismissal could
prevent a defendant's family from potentially clearing a
loved one's name. And both approaches would preclude
this court from correcting a deprivation of an Individual's
constitutional rights. Although the appellant Is deceased,
rectifying a constitutional error nevertheless benefits
society because It decreases the chances that another
person would fall victim to the same error.

Wfl/fffl We now adopt the position articulated In
Makaila and allow a deceased criminal defendant's

direct appeal to continue upon proper substitution of a
personal representative pursuant to NRAP 43 when
Justice so requires.^ This approach allows ail parties to
present arguments, and then, the court can make an
Informed decision regarding the validity of the deceased
appellant's conviction. Further, a challenge to the
regularity of Nevada's criminal process presents a live
controversy regardless of the appellant's stetus
because, as stated In Commonwealth v. Walker. 447
Pa. 146. 288 A.2d 741 (Pa. 1972). society has an
Interest In the constitutionality of the criminal process.
Therefore, we deny Stephanie's motion for abatement
ab Inltio but conclude that, as Ronnie's property
substituted personal representative, she Is entitled to
continue his appeal. [**8]

Ronnie's Batson challenge.^ In Jermalne's appeal, we
concluded [*1259] that a reversal of his Judgment of
conviction was warranted because the district court's
mishandling of Jermalne and Ronnie's Batson challenge
was intrinsically harmful to the Wal's framework. Brass.
128 Nev. at . 291 P.3d at 149. Ronnie suffered the
same harm as Jermalne and Is entitled to the same
relief. We recognize that the Jury found sufficient
evidence to convict Ronnie of the conspiracy,
kidnapping, and murder charges.

However, the Jury was not properly constituted, and Its
decision does not override the constitutional error
Ronnie suffered. Accordingly, we reverse the Judgment
of conviction.®

Isl Douglas, J.

Douglas

We concur:

Isl Gibbons, C.J. [**9]

Gibbons

Isl Pickering, J.

Pickering

Isl Hardesty, J.

Hardesty

Isl Parragulrre, J.

Parragulrre

Isl Cherry, J.

Cherry

Isl Saitta, J.

Sakta

Ronnie's appeal

Stephanie asserts that the district court erred In denying

^Cf. State V. Salazar. 1997-NMSC-044. 123 N.M. 778. 945
P.2d 996. 1003-04 (N.M. 1997) (noting that appellate courts
may consider "the best interests of [a] decedent's estate, [any]
remaining parties, or society" In determining whether an
appeal may continue after an appellant's death).

End or Document

^Stephanie raises several other issues on appeal. But, in light
of our determination regarding tiie Batson challenge, we need
not address these additional issues.

remand for further proceedings Is unnecessary because
Ronnie cannot be retried.
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Opinion

I*"48] ri631 OPINION AND ORDER

[*P1] Colin M. Stephens, counsel for Appellant Wesley
William Benn, filed a notice advising that Benn passed
away on July 26,2011. The State of Montana moved for
dismissal, arguing that Benn's death had mooted the
appeal. Benn's counsel filed a response opposing the
State's motion, and suggesting that this Court's
precedent, particularly, our last ruling on this Issue In
State V. Holland. 199B MT 67. 288 Mont. 164. 955 P.2d

1360. was unclear about the effect of a defendant's

death upon the proceeding. We concluded the issue
warranted further [**154] consideration and ordered
the parties to submit supplemental briefing that
analyzed, inter alia, recent decisions by other state
courts addressing the issue. That briefing has now been
filed.

[*P2] Benn was convicted by jury of sexual Intercourse
without consent and sexual assault on May 7,2010. The
District Court sentenced Benn to 100 years in the
Montana State Prison, vWth 50 years suspended, for
sexual Intercourse without consent, and to 50 years In
prison, witti all 50 years suspended, for sexual assault
to run consecutively with the sentence for [****2] sexual

year parole eligibility restriction, designated Benn a
Level 11 sexual offender, and ordered Benn to pay the
costs associated with the victim's therapy. Benn filed a
notice of appeal from the judgment on January 18,2011
and filed his opening brief on June 30, 2011, raising
three issues: 1) whether the District Court erred in
Instructing the jury on the sexual assault charge; 2}
whether Benn's trial counsel rendered Ineffective
assistance by falling to move for a continuance of a
hearing when a witness became III; and 3) whether
Benn's lengthy sentence "shocked the conscience" and
violated his constitutional rights In light of his failing
health. Benn died the following month.

[•P3I In Holland, the Defendant died pending his
appeal, and the State, as here, moved for dismissal of
the appeal. Holland, inr 1-2. We stated we had
"consistently held that the death of an accused pending
the appeal of a judgment of conviction abates the
appeal," although noting that none of our previous cases
had "made reference to abating the underlying criminal
proceedings." Holland. HIT 3-4. We rejected the
argument of Defendant's counsel that an appeal
[****3] should be decided on the merits following a
defendant's death, Holland. HIT 5. 8. and concluded that
"[gt further appears to us that the best reasoning Is
represented by the majority of jurisdictions which hold
that a criminal proceeding is abated In Its entirety upon
the death of the criminal defendant." Holland. IT a. As
has been explained, "'[l]n the abatement ab InlBo
scheme, the judgment Is vacated and the indictment is
dismissed, but only because the convicted defendant
died."' Ex oarte Estate of Cook. 848 So. 2d 916. SilS
fAla. 2002) (citation omitted); see also State v. Carlln.
249 P.3d 752. 756 (Alaska 2011) (citation omitted)
(under abatement ab inltio, '"all proceedings are
permanently abated as to appellant by reason of his
death'").

[*P4] The State argues that Holland Is manifestly
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wrong and should be overruled. It argues that the
doctrine of abatement ab tnitio embraced In Holland
originated prior to the recognition of victims' rights,
which Holland failed to address, it notes that Montana

has passed laws requiring the payment of
restitution to victims and that, WiVfffi in 1998, Article II.
Secdon 28 of the Montana Constitution was amended to

add "restitution for victims" as a principle ["*"*4] of the
State's criminal Justice policy. Montana's iegisiativeiy-
enacted [***49] correctional and sentencing policy now
calls for "restitution, reparation, and restoration to the
vtettm of the offense." Section 46-18-101(2)(cl MCA.

The State offers that other state courts have

reevaiuated their approach to this issue and have
overruled prior cases abating criminal proceedings ab
Inltk). The State also argues that upon a defendant's
death an appeal should be dismissed as moot because
it is not possible to grant effective relief to the parties,
noting that if a defendant were to prevail, the State
could not retry the defendant and obtain a judgment
requiring payment of restitution to victims.

[*PS|] Benn's counsel discusses and categorizes court
decisions demonstrating the different approaches taken
by state courts. He "does not speclflcaiiy advocate for a
policy of abatement ab initio," but rather urges the Court
to choose a middie path between abatement ab Initio
and dismissal of the appeal as moot. He indicates that
Benn's mother has been appointed Benn's personal
representative and asks that she be allowed "to

substitute in as the party to his appeal and decide
whether or not she wants the appeal [****5] to run its
course." He notes that M. R. App. P. 25 provides for
substitution of a party upon death in a civil case, and
argues that the absence of such a procedure in criminal
cases violates constitutional protections to equal
protection, due process, and access tc courts. He
argues that Benn's appeal should be allowed to
continue to protect his reputation and clear his name,
and because Benn's criminal conviction may affect
potential civil litigation. While conceding that the third
issue raised by Benn's briefing, challenging his
sentence, has been mooted. Benn's counsel argues that
issues 1 and 2 are still appropriate for review.

[*P6] Holland was a brief opinion which, as the State
notes, did not address a number of relevant

considerations. First, as both parties acknowledge,
HN2t¥\ a judgment of conviction is presumptively valid.
See State v. Smerker. 2006 MT 117. Vi 36. 332 Mont.

221. 136 P.3d 543 (citation omitted) ("prior convictions
are presumed to be valid"); DeVoe v. State. 281 Mont.
356. 364. 93S P.2d 256. 260 11997) (citation omitted)

("[a] district court's findings and judgment are presumed
correcf). Upon conviction, a defendant loses the
presumption of innocence and a presumption arises
[****6] in favor of the judgment. As the United States
Supreme Court has expiained, "[a]fter a judgment of
conviction has been entered, however, the defendant is
no longer protected by the [**15q presumption of
Innocence." McCoy v. Ct. of Appeals of Wis.. Dist. 1.
486 U.S. 429. 436. 108 S. Cf. 1895. 1900. 100 L. grf 2H

440 11988]: see also In re Wheat v. State. 907 So. 2d
461. 462 (Ala. 2005) ("A conviction in the circuit court
removes the presumption of innocence, and the
pendency of an appeal does not restore that
presumption."): Cariin. 249 P.3d at 762 ("[A]imcst every
court that has discussed the abatement Issue has noted
that a defendant is no longer presumed innocent after a
conviction; rather a convicted defendant is presumed
guilty despite the pendency of an appeal, and the
conviction is presumed to have been vaiidiy obtained.").
After conviction, the burden shifts to the defendant to

demonstrate that the judgment has been entered in
error. See State v. Giddinas. 2009 MT 61. IT 69. 349

Mont. 347, 208 P.3d 363 ("The appellant bears the
burden to establish error by a district court."). Courts
considering this issue have reasoned that /fWaflPl
abatement of the proceeding ab Initio upon the death of
the defendant is contrary [****7] to the principle that a
criminal judgment is presumed to be valid. "[A]utomatic
abatement of the entire criminal proceeding ab Inido...
disregards entirely the presumptive validity of the
conviction " Surland v. State. 392 Md. 17. 89SA.2d

1034.1044 (Md. 2006J. "[Tjhere is a strong public policy
against the doctrine. Abatement ab Initio allows a
defendant to stand as if he never had been indicted or
convicted." State v. Korsen. 141 Idaho 445. ill P.Sri
130. 134 (Idaho 2005).

[*P7] Further, courts have expressed concern about
the effect which abatement ab Initio has upon victims, to
whom restitution may have been ordered by the
judgment. /■/Af4f?1 "[A]batement of the conviction would
deny the victim of the fairness, respect and dignity
guaranteed by these [restitution] laws by preventing the
finality and closure they are designed to provide."
Korsen. Ill P.3d at 135: see also State v. Davin. 158
Wn.2d 157. r***S01 142 P.3d 599. 606 (Wash. 2006)
(abatement ab Initio "threatens to deprive victims of
restitution that is supposed to compensate them for
losses caused by criminals"); mieat. 907 So. 2d at 463
(citation and emphasis omitted) ("We expect this trend
[away from abatement ab Initio] will continue as the
courts and public begin to [****8] appreciate the callous
impact such a procedure necessarily has on the
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surviving victims of violent crime."'). Consequently, "the
trend has been away from abaflng a deceased
defendant's conviction ab /n/to." Korsen. 111 P.3d at

133.

rPB] For these reasons, we likewise hold that H/tfSffi
abatement of the proceeding ab initio is an inappropriate
resolution of a case when the defendant has died. We

conclude tiiat we manifestly erred in Holland by failing to
consider all of the relevant factors at Issue, including the
I"*1S71 presumptive validity of the judgment. Further,
the law which has developed since Holland has
challenged the wisdom of the policy of abating criminal
proceedings upon a defendant's death, "/wer^ ̂Jtare
declsis does not require that we follow a manifestly
wrong decision." Formloove. Inc. v. Burllnaton Northern.
Inc.. 207 Mont. 189. 194-95. 673 P.2d 469. 472 fi983]

(citations omitted). HN7\W] We thus overrule Holland's
holding that "a criminal proceeding is abated In Its
entirety upon the death of the criminal defendant."
Holland, If 8.

[*P9] Tuming to the parties' mootness arguments, we
have explained that HA/affl the judicial power of the
courts is limited to "'justiciable controversies.'" Plan
Helena. Inc. v. Helena Real Aimort Auth. Bd.. 2010 MT

26. IT 6. 3SS Mont. 142. 226 P.3d SB7 p*"*91(clting
Greater Missoula Area Fedn. of Earlv Childhood

Educators v. Child Start. Inc.. 2009 MT 362. f 22. 353

Mont. 201. 219 P.3d 861): Gateway Ooencut Mining

Action Group v. Bd. of Co. Comm'rs of Gallatin Co..

2011 MT 198. Sr 16. 361 Mont. 398. 260 P.3d 133. "[A]
'controversy,' in the constitutional sense. Is one that Is
'definite and concrete, touching legal relations of parties
having adverse legal interests'; it is 'a real and
substantial controversy, admitting of specific relief
through decree of conclusive character, as distinguished
from an opinion advising what the law would be upon a
hypothetical state of facts, or upon an abstract
proposition.'" Plan Helena, 9 (citation omitted).
Further, "[tjhe mootness doctrine is closely related to
these principles. Under that doctrine, the requisite
personal Interest that must exist at the commencement

of the litigation (standing) must continue throughout its
existence (mootness)." Plan Helena. IT 10 (citations
omitted). Consequently, If "the Issue presented at the
outset of the action has ceased to exist or Is no longer
'live,' or if the court is unable due to an Intervening event
or change In circumstances to grant effective relief
I*""*10]or to restore the parties to their original
position, then the Issue before the court is moot." Plan

Helena. If 10 (citation omitted). We must determine
whether a defendant's death during appeal of a criminal

judgment is such an "intervening event or change in
circumstances" which renders the appeal moot. See
Plan Helena. 1i 10.

I*P10] Generally, the relief sought In criminal
appeals Is Individual to the defendant, who challenges
the rulings or procedure in the trial court which led to his
conviction by verdict or plea, and seeks dismissal of a
charge, a new trial, or a new sentence. The defendant's
death will often render the requested relief futile, as
further proceedings against the defendant upon remand
would be impossible. Even If affirmed, a judgment may
be rendered ineffectual because supervision or ["*158]
Incarceration of the defendant would no longer be
possible or necessary. See Surland. 895 A.2d at 1042
("if affirmed, the judgment cannot be executed; a dead
defendant obviously cannot be Imprisoned or made to
satisfy conditions of probation. If reversed, there can tie
no retrial and no practical benefit to the defendant."). In
such cases, this Court would be unable "to grant
effective relief ["""11] or to restore the parties to their
original position," Plan Helena, f 10. and the appeal
would be subject to dismissal on mootness grounds.
While a defendant or his survivors may have an Interest
in pursuing an appeal for purely personal reasons, such
as vindication or reputation, an appeal based solely on
such purposes would not constitute a case which Is
"definite and concrete ... a real and substantial
controversy, admitting of specific relief through decree
of [""*51] conclusive character," and Is subject to
dismissal. Plan Helena. 11 9 (Internal quotations and
citation omitted). Similarly, the mere potential Impact of
a conviction upon other civil obligations or proceedings
does not make an appeal a "definite and concrete"
dispute which would satisfy justiclabillty requirements.

[*P11] However, we recognize that HWfOffl it is
possible a criminal appeal could Involve Issues which
are not mooted because of a defendant's death. For
example, a restitution condition Imposed within a
cn'minal judgment may be enforceable by victims
against the defendanfs estate. See Carlln. 249 P.3d at

764 ("Often, there will be a financial compwient, such as
restitution, to a criminal judgment, and the appeal vrill
thus 1****12] have financial consequences for the
defendant's estate."). A challenge on appeal to the
amount of restitution ordered by the sentence, for
example, may remain a viable and concrete issue for
which this Court would be able to grant effective relief
between the parties. The right to appeal a criminal
judgment should not be denied as to issues which have
not been mooted by the defendant's death.

93



Page4of4
state V. Benn

PP12] As discussed above, a Judgment Is
presumed to be valid and, In a criminal appeal, the
burden to demonstrate reversible error Is on the

defendant. Likewise, upon a defendant's death, the task
of demonstrating that the appeal has not been mooted
will be the burden of the defendant's personal
representafive. if the defendant's representative
establislws that the appeal involves concrete issues
beyond those which are individual or personal to the
defendant, for which this Court can grant effective relief,
then the appeal may proceed. If the defendant's
representative fails to carry this burden, the appeal will
be dismissed as moot and the judgment will remain as
entered, if no party steps fonvard to be appointed
personal representative of the defendant's estate and to
pursue the appeal, the appeal [****13] virill be subject to
dismissal for failure to prosecute. See [**159] Surland.
89B A.2d at 104B: see also Carlin. 249 P.3d at 76B.

Again, the judgment would remain as entered.

[*P13] The parties have pointed out that M. R. App. P.
25 provides for substitution of a deceased party's
personal representative in civil appeals, but makes no
provision for substitution in criminal cases. Although
Bean's counsel argues that this distinction rises to a
constitutional violation, our decision herein does not rest

upon M. R. App. P. 25, but upon justiciability principles
applicable to all cases, and we therefore need not
address the constitutional arguments. The determination
tiiat a criminal case is not moot, as discussed above,
would be premised upon the identification of concrete
interests which survive the defendant. While we cannot

anticipate the scope of those interests, in the ordinary
course the defendant's personal representative would
be authorized to act on the defendant's behalf pursuant
to S 72-3-613(22). MCA (a personal representative Is
authorized to "prosecute or defend dalms or
proceedings in any jurisdiction for the protection of the
estate").

['P14] There are other potential Issues which could
arise [****14] with regard to the legal representation of
the personal representative In the appeal, both in the
circumstance where counsel had been previously
retained by the defendant, and in cases where the
Appellate Defender had been previously appointed. See
Cariin. 249 P.3d at 76S. However, those issues have not

been raised and briefed here, and we decline to address
them. For purposes of this case, we have determined to
resolve the merits of the motion to dismiss based upon
the arguments made by Defendant's current counsel,
and based upon his representations that Defendant's
mother has agreed to be appointed personal

representative of Defendant's estate.

[*Piq Upon these principles, we turn to the question
of whether Benn's appeal is moot. Benn's counsel
concedes that Issue 3, challenging Benn's lengthy
prison sentence and parole eliglbHIty restriction, has
been mooted by Benn's death. The restitution condition
of Benn's sentence has not been challenged.^ Benn's
counsel seeks review of Issues 1 and 2. However, both
Issues 1 and 2 [***52] are of the kind that are subject
to dismissal as moot, as explained in If 10. issue 1
challenges Benn's sexual assault conviction and Issue 2
alleges [**160] ineffective assistance [****15] of
counsel, if Benn were to prevail, either issue would
contemplate further trial or postconviction proceedings
that are now Impossible to undertake, given Benn's
death. They are issues which are Individual to Benn, for
which this Court cannot grant effective relief.

[*P15I We agree with the State's argument ttet Benn's
appeal is moot. Therefore,

[*P171 IT IS HEREBY ORDERED that the motion to
dismiss the appeal Is GRANTED. The appeal is
dismissed with prejudice.

[*P18] The Clerk Is directed to mall a true copy hereof
to counsel of record herein.

DATED this 14th day of February, 2012.

/s/JIM RICE

We Concur:

/S/JAMES C. NELSON

/s/PATRICIA COTTER

/s/BETH BAKER

/s/MICHAEL E WHEAT

End ofOocumenl

^The State offers ttiat the restitution order was subject to
diallenge on appeal for failure of the sentence to specify the
amount to be paid, but that, as a practical matter, Benn was
indigent restitution Is unenforceable and a remand to
designate the spedfic amount would be useless. As this Issue
was not raised on appeal, we decline to address It further.
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In these appeals, we consider what effect the death of a
ornvicted criminal defendant has on a pending appeal
and the underlying criminal prosecution. Our
consideration of these issues Invokes the determination
of the extent of the application of the so-called
"abatement doctrine" in such instences under the law of
Virginia. We have not addressed this Issue previously in
a reported opinion.

r*790] BACKGROUND

Because the Issues raised by these appeals concern
only the proceedings that followed the defendant's
death, a brief summary of the underlying criminal
conviction of the defendant will sufftoe. On May 21,
2007, James Luther Bevel was indicted by the Grand
Jury In the Circuit Court of Loudoun County for

violating Code S 18.2-366 by having sexual
relations virlth his daughter who was at the time between
the ages of 13 and 18. The felony Indictment was
founded on an allegation made by Bevel's adult
daughter that her tether had sexual relations with her
repeatedly during a two-year period between 1992 and
1994 while they were living In Loudoun County. At trial,
the victim testified that these acts of sexual abuse
began when she was 6 years old and living In another
state. Bevel was convicted In a Jury trial on April 10,
2008. The circuit court entered a final sentencing order
on October 27, 2008, Imposing the jury's verdict of 15
years imprisonment and a fine of $50,000.

The fbiiowing tects reflect the procedural history of the
subsequent appeals In this case. On November 4,2008,
Bevel's counsel, from the Office of the Public Defender,
noted an appeal of Bevel's conviction. On December 8,
2008, counsel filed a notice of filing of [*471]
transcripts, thus completing the record of the trial for
transmission to the Court of Appeals as required by
Rule 5A;8(b). The record was duly received by the Court
of Appeals, and the appeal was assigned Record
Number 2646-08-4 (hereafter, "the merits appeal").

On [***3] December 29, 2008, Bevel's counsel filed a
"notice of death" In the circuit court and the Court of
Appeals averring that Bevel had died on December 19,
2006. Simultaneously, counsel filed a motion to
withdraw as counsel In the Court of Appeals, asserting
that as a result of Bevel's death she was unable to
proceed with the representation as she "no longer [had]
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a client vi^h whom to consult or from whom to take

direction regarding this appeal." Within none of these
pleadings did counsel request that the prosecution
abate. On January 23, 2009, the Court of Appeals
denied the motion to withdraw as counsel.

Thereafter, Bevel's counsel filed a "motion to dismiss" in

the circuit court. Within the motion, counsel noted that
Code S 8.01-20 allowed, in the discretion of the court,

for the abatement of a civil case in which a party had
died while the case was pending appeal. Conceding that
there were no reported appellate cases in Virginia
addressing the abatement or dismissal of a criminal
prosecution in such circumstances, counsei noted that
in a prior unreported decision the circuit court had ruled
that when a defendant dies while his appeal Is pending,
"[the] conviction must be dismissed." [***4] Counsel
further averred that abatement ab Initio of criminal

convictions when the defendant dies while the

conviction is pending appeal Is the rule In a majority of
other jurisdictions that have considered the question. By
an order dated February 26, 2009, the c&ouit court
denied tiie motion to dismiss.

On March 25, 2009, Bevel's counsel filed a "motion to
abate conviction ab Inltfo" In the Court of Appeals.
Reciting the same argument for abatement of the entire
case as that contained in the motion to dismiss filed in

the circuit court, counsel further noted that continuation
of the appeal was "inappropriate as counsel for the
deceased cannot fuifill... her ethical obligations, to wit:
counsel cannot communicate with her client and

therefore lacks authority either to proceed with the
appeal or to withdraw the appeal." She further
maintained that the Commonwealth would suffer no

prejudice from the abatement of the conviction "as it can
neither retry the accused if his appeal succeeds nor
impose punishment upon the [*472] accused if his
appeal falls." The Commonwealth did not file a response
to this motion to abate. On March 27,2009, the Court of
Appeals entered an order suspending the time [***5] for
filing the necessary petition for appeal in the merits
appeal."" On August 26, 2009, the [**791] Court

^Although Bevel's counsel had done all that was required to
advance the appeal from the circuit court to the Court of
Appeals, unless and until a timely petition for appeal was filed
the appeal would not have been perfected, thus, the Court
suspended the time for filing the petiflon in order to give
consideration to the motion to abate. In criminal
cases in Virginia, other than In cases where a sentence of
death Is Imposed, foe awarding of an appeal Is discretionary
and not a matter of right Code S l7.l-4Q6(A\m- see. e.a..

entered an order remanding the case to the circuit court
"with Instructions to hold a hearing and to abate the
prosecution ab Initio. unless good cause Is shown by the
Commonwealth not to do so."

The circuit court complied with the mandate of the Court
of Appeals' order by conducting a hearing on September
10, 2009. In support of Its contention that the conviction
should not abate, the Commonwealth presented
testimony from the victim and one of her sisters who
also claimed that Bevel had sexuaDy abused her. Both
women stated, among other reasons, that they op[M>8ed
having the conviction abate because acknowledgement
by the court of their father's guilt provided them with a
sense of closure and validation.

On September 30, 2009, the circuit court mtered an
order denying the motion to abate Bevel's conviction,
finding that the Commonwealth had an interest in
maintaining the conviction for the benefit of the victim
and as a "powerful symbol" that a guilty verdict
represents. The court further concluded that following
conviction the presumption of Innocence no longer
applied and, thus, [***7] abatement should not be
favored In such cases. For these reasons, the court
ruled that ttie Commonwealth had established good
cause for not abating the conviction.

Bevel's counsel noted an appeal from the judgment of
the circuit court finding that there was good cause not to
abate the conviction. The Court of Appeals treated the
appeal as If It were from a separate [*473] proceeding
and assigned It Record Number 2373-09-4 (hereafter,
"the good cause appe^"). After receiving briefs and
hearing oral argument, the Court issued an unpublished
opinion affirming the judgment of the circuit court. Bevel
V. Commonwealth. Record No. 2373-09-4. 2010 Va

Add, lexis 366 (September 14. 2010).

The Court of Appeals first reviewed similar cases in that
Court and In the Supreme Court, noting that prior

Westv. Commonwealth. 43 Va. Add. 327. 340-41. saTS.F.M

274. 250 12004) (holding that a merits review Is undertaken
only after an appeal Is granted and only as to foe Issues
accepted by the Court}. As will be explained below, In some
jurisdictions abatement ab Initio appHes only when a convicted
defendant di^ and at that time he was entitled to an appeal of
right or where [***6] a discretionary appeai had already been
granted. Although Bevel had not yet perfected his
dlscretiwiaty appeal on foe merits of his conviction, we
emphasize that our resolution of these appeals does not rest
on foe foot that his appeal was discretionary, not of right, and
had not yet been granted.
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dispositions of criminal appeals when the defendant had
died were Inconsistent, with the appellate court in which
the appeal was pending sometimes abating the
convlcHon and other times simply dismissing the appeal
and leaving the convicfion intact. 2010 Va. Add. L^IS
366, at *9. Thus, the Court concluded that there was no
clear authority in Virginia for routineiy abating a criminal
conviction ab Initio when the defendant dies while

pursuing r***81 an appeal. 2010 Va. Add. LBCIS 366 at

The Court then considered whether the circuit court had

conectly determined the factors to consider in
determining whether there was good cause not to abate
the conviction and whether it properly applied the ̂ cts
from the hearing in determining that Bevel's conviction
should not abate. The Court held that these matters

were committed to the circuit courfs discretion and

found no abuse of that discretion. 2010 Va. Add. LEXIS

366. at *12. Accordingly, the Court affirmed the
judgment of the circuit court refusing to abate Bevel's
conviction. 2010 Va. Add. LEXIS 366. at *13.

On October 14,2010, the Court of Appeals issued a rule
to show cause in the merits appeal, which required
Bevel's counsel to show why that appeal should not be
dismissed as moot in light of the Courfs judgment in the
good cause appeal. In her response to the show cause.
Bevel's counsel maintained that dismissal of the merits

appeal would be premature, as a petition for rehearing
en banc was pending in the good cause appeal, and,
falling that, she intended to appeal the judgment to this
Court Counsel also contended that the dismissal of the

merits appeal would render the appeal of the abatement
issue equaliy [***9] moot, and deny the Court of
Appeals sitting en banc and this Court jurisdiction to
consider whether abatement had been properly denied.
Notably, although counsel referenced an assertion
made by the Commonwealth in the circuit court "that Mr.
Bevel's death should not [**792] necessarily act as a
bar to hearing the [appeal from the underling
conviction] on its merits," she did not retreat from the
position first stated in her motion to withdraw as counsel
that she could not ethically pursue the appeal, nor did
she [*474] contend that the appeal could go forward in
Its current posture without an appellant or with the
substitution of a personal representative of Bevel's
estate or other party. Rather, counsel only requested
that the merits appeal remain suspended while she
pursued the appeal of the abatement Issue.

appeal of that judgment to this Court on November 1,
2010. On November 16, 2010, the Court of Appeals
entered an order in the merits appeal dismissing the
appeal as moot Counsel noted an appeal from this
Judgment as well. By orders dated May 5, 2011, we
awarded appeals from the Court of Appe^s'
[***10] judgments in the good cause appeal (our
Record Number 102246) and the merits appeal (our
Record Number 102323), consolidating the appeals for
briefing and ai^ument.

DISCUSSION

While we have not previously addressed in a reported
opinion what effect the death of a criminal defendant
has on a conviction or an appeal that is pending at the
time of the defendanfs death, the issue has arisen in
several prior appeals before this Court. As the Court of
Appeals noted In Its opinion and we acknowledge, there
has been a disparity In the treatment of such cases,
which have always been disposed of by an unpublished
order. Compare. e.Q.. Isaac v. Commonwealth. Record
No. 102208 (March 30, 2011) (firearms possession
appeal abated ab initiol and Alata v. Commonwealth.
Record No. 011575 (March 15, 2002) (capital murder
appeal abated ab initiol with Barber v. Conimonweaith.
Record Nos. 930409 & 930492 (November 9, 1993)
(capital murder appeal dismissed as moot).

in these pre\rious cases, however, the orders were
entered solely In response to a notice of the defendant's
death from his counsel or the Commonwealth. The
present case presents the first opportunity this Court
has been given to address the issue [***11] of
abatement after receiving briefs and argument of
counsel. Accordingly, we are of opinion that the prior
orders in which abatement was applied have no
precedential value. Of. Sheets v. Castle. 263 Va. 407.
410-12. 559 S.E.2d 616. 618-19 /2002) (holding that
WWaffl with respect to unpublished order denying a
petition for appeal, a clear statement of the grounds for
the denial "is indispensable in assessing Its potential
applicability in future cases" and that "unless the
grounds upon which the [*475] [denial] Is based [are]
discemable from the four comers of the . .. order, the
denial carries no precedential value").

We begin by first considering the historical context of
the abatement doctrine. We further consider how it has
been appjied to criminal prosecutions in other
jurisdictions.

After the petition for rehearing en banc on the good w^sffi Abatement is the dismissal or discontinuance
cause issue was denied, Bevel's counsel noted an of a legal proceeding "for a reason unrelated to the
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merits of the claim." Black's Law Dictionary 3 (9th ed.
2009). Abatement can occur in civil cases for a variety
of reasons, §eg 1 Am. Jur. 2d Abatement. Survival, and
Revival §1 (2006), but In criminal prosecutions
abatement traditionally has been limited to
circumstances where the defendant dies prior to a final
resolution of the case in the triai court, it is ciear

that when a defendant dies before the triai court has

confirmed a verdict by a final order of judgment, the
deatii of the defendant causes the prosecution to abate.
United States v. Lav. 456 F. Sudo. 2d 869. 874 fS.D.

Tex. 2006) (cltlr^ United States v. Asset. 990 F.2d 208.
211 fStfi Cir. 1993)): see also United States v. Oberlin.

718 F.2d 894. 896 fSth Or. 19B3). Obviously,
subsequent to ttie death of the defendant there is no
one upon whom the trial court can Impose a final
judgment. When final judgment of conviction has been
entered In the trial court, however, there Is less certainty
as to the effect of the death of the defendant at the time

he was pursuing, or at least had the opportunity to
pursue, a direct appeal of the conviction.

The origin of the abatement doctrine as appiied to
criminal appellate cases Is unclear, with little or no
evidence of Its application prior to the late nineteenth
century. See Timothy A. Razei, Note, Dvino to Get
Awav With it: How The Abatement Doctrine r**793T

Thwarts Justlce-And What Should Be Done instead. 75

Fordham L Rev. 2193. 2198 12007). These eariy
decisions were occasionally quite terse and provide little
[***13] Insight Into the reasons the courts elected to
abate a case or not, or even as to what aspect of the
case was being abated - the appeal only or the entire
prosecution. See. e.a.. Ust v. Pennsvivania. 131 U.S.
396. 396, 9 8. Ct. 794, 33 L Ed. 222 (1888) (per
curiam) (dismissing a writ of error because Ihis cause
has abated"); O'Suliivan v. People. 144 Hi. 604. 32 N.E.
192. 194 (in. 1892) (per curiam) (denying motion to
consider an appeal and render judgment nunc pro tune
because "the writ of error abated upon the death" of the
defendant); f^arcti v. State. 5 Tex. Ct. Add. 450. 456
(Tex. Crim. Add. 1879) (granting a "motion to abate the
proceedings").

[*476] The modern statement of the abatement
doctrine Is found in Durham v. United States. 401 U.S.

481. 483. 91 S. Ct. 858. 28 L. Ed. 2d 200 f1971)(ner

curiam). In which the United States Supreme Court held
that HN4\W\ "death pending direct review of a criminal
conviction abates not only the appeal but also all
proceedings had In the prosecution from Its inception."
The defendant in Durham died after filing a petition for a
writ of cerdorari. The Supreme Court granted the

defendant's writ, vacated the judgment of the Ninth
Circuit affirming his conviction, and remanded the case
to the district court with Instructions to [***14] dismiss
the Indictment, jd. Justice Blackmun dissented,
contending "the situation is not one where the decedent
possessed, and had exercised, a right of appeai." Id. at

(Blackmun, J., dissenting). Thus, rather than
abating the entire proceeding, Justice Blackmun
contended that the proper remedy was to "merely
dismiss the decedent's petition for certlorarl," noting
further that "[ijf, by chance, the suggestion of death has
some consequence upon the survivor rights of a third
party (a fact not apparent to this Court), the third party
so affected Is free to make his own timely suggestion of
death to the court of appeals." id. at 484-85. Just five
years later in Dove v. United States. 423 U.S..??.«;
96 S. Ct. 579. 46 L. Ed. 2d 531 (1976) (per curiam), the
Supreme Court, with only Justice White dissenting,
overruled Durham. In a concise opinion, the Court
denied Dove's petition for certlorarl because he had died
before the petition was heard, overruling Durham "[tjo
the extent that [It] may be inconsistent with this ruling."
jd. Subsequently, however, the federal circuit courts
have concluded that Dove did not abrogate the
abatement doctrine entirely for criminal cases, but only
for those cases that had concluded [***15] their initial
appeals. See, e.a.. United States v. MoBhlenkamn. BS7
F.2d 126. 128 (7th Cir. 1977) ("We do not believe that
the Court's cryptic statement in Dove was meant to alter
the longstanding and unanimous view of the lower
federal courts that the death of an appellant during the
pendency of his appeal of right from a criminal
conviction abates the entire course of the proceedings
brought against him").

Nonetheless, the circuits are divided on how the
abatement doctrine applies in specific cases, such as
whether an order of restitution abates along with other
aspects of the conviction. Compare United States v.

Christopher. 273 F.Sd 294. 298-99 (3d Cir. 2001]

(holding restitution order does not abate); United States
V. Dudley. 739 F.2d 175. 179-80 (4th Cir. 1984) (same),
Vtfith United States v. Rich. 603 F.3d 722. 728-31
(*4771 (9th Cir. 2010) (holding restitution order does
abate); United States v. Estate of Parsons. 367 F.3d
409. 415 (5th Cir. 20041 (en banc) (same); United
States V. Laaai. 106 F.3d 1547. 1SS2 (11th Cir. 1997)

(same); see also John H. Derrick, Annotation,
Abatement Effects of Accused's Death Before Annallate

Review of Federal Criminal Convtetlon. 80 A.L.R. Fed.
446 (1986 [***16] & Supp. 2011).

Among the states, the treatment of the abatement
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doctrine Is even more multifarious, /^though the Issue Is
most frequently framed as being a choice between
abatement ab Inltio of the entire prosecution or
dismissal of the appeal only, there are at least seven
categories of policies on abatement: (1) abatement gb
Inltio when the defendant dies pending resolution of his
appeal; (2) abatement ab Inltio when the appeal at issue
is an appeal of right; (3) abatement ab inltio when the
court has granted a discretionary application for review,
thereafter treating the case as if the appellant had been
given an appeal [**794] of right; (4) the case is not
abated and the appeal may be prosecuted; (5) the case
Is not abated ab Inltio. but the appeal may not be
prosecuted; (6) a personal representative may be
substituted to avoid abatement ab inltio: or, (7) the
appeal abates without addressing whether the
proceedings are abated ab Inltio. United States v. Rarle.
58 M.J. 399. 402 (C.A.A.F. 2003) (cifing Tim A. Thomas.
Annotation, Abatement of State Criminal Case bv

Accused's Death Pending Appeal of Convletipn -

Modem Cases. 80 A.L.R.4th 189 (1990 & Supp. 2002)).
Thus, although most courts [***17] and commentators
agree that abatement In some form Is the majority
position In the federal and state courts, see. e.a..
SuTland v. State. 392 Md. 17. 895A.2d 1034. 104B (Md.

2006) (Greene, J., dissenting); Ex oarte Estate of Cook.
848 So. 2d 916. 918 (fiJa. 2002). it Is also true that a

modem trend has been to limit or modify the application
of the doctrine, or dispense with it entirely, though this
remains a minority view. See. e.a.. State v. Carlin. 249
P.3d 752. 759-60 (Alaska 2011): Suriand. 895 A.2d at

1039: State v. Korsen. 141 Idaho 445. 111 P.3d 130.

133 (Idaho 2005).

Given the diversity of opinion in the application of the
abatement doctrine, it is perhaps not surprising that the
doctrine's legal underpinnings are not well established.
As one court has observed, 'Xdjespite the common
acknowledgment that abatement ab inltio is a well-
established and oft-fbllowed principle ... few courts
have plainly articulated the rationale behind the
doctrine." Parsons. 367 F.3d at 413. This is so,
apparently, because the abatement doctrine, at [*478]
least as applied to criminal prosecutions "Is largely
court-created." Id. at 414. It does not appear that
abatement of a criminal case is addressed by statute In
any jurisdiction [***18] In the United States, gee Razel.
supra, at 2197-98. nor is the ability to challenge
abatement addressed by any statutory scheme
providing for victim's rights. Douglas E. Beloof,
Welohlno Crime Victims' Interests In Judlclallv Qafted

Criminal Procedure. 56 Cath. U.L Rev. 1135. 1159

(2007).

Against this background, we now turn to the Issues
raised In these appeals.^ The thrust of Bevel's counsel
contentions is that under the abatement doctrine, "death
[of the defendant] during the pendency of a direct
appeal necessitates abatement of the conviction gb
inltio." The Commonwealth responds that the abatement
doctrine Is founded upon a false premise that a
convicted defendant who dies while his appeal Is
pending would have ultimately prevailed and been
exonerated. The Commonwealth contends that the

modem trend in jurisdictions that have examined the
issue is to dismiss the appeal, leaving the conviction
intact, because on appeal there is no presumption of
Innocence and the conviction Is presumed to be correct.

The Commonwealth further contends that abatement "Is
also outdated because it rests on ttie premise that
criminal convictions and sentences serve only to punish
the convicted." The modem trend, according to the
Commonwealth, recognizes "that the criminal justice
system dees not only serve to punish, but it also serves
to protect and compensate crime \rictlms." We believe
that the Commonwealth's contentions have merit

Reviewing the authorities cited above, it seems clear
that HAf5f¥l the determination of various courts
whether to abate a conviction ab inltio when the
defendant has died while his appeal was pending, to
merely dismiss the appeal and leave the
[***20] convicrion intact, or to apply some intermediate
solution, rests largely on the individual court's
consideration of the purpose of the punishment Imposed
on the defendant, the Interest of soclefy In
acknowledging the fact of his [*479] offense, and the
potential effect on the victim or victims of the offense in
erasing that fact. We are of opinion, however, that such
policy determinations fall outside the scope of the
authority granted [**79q to the appellate courts of this
Commonwealth by the Virginia Constitution and by

' For the reasons that vu'l! become apparent, we do not reach
the assertions of Bevel's counsel In the good causa appeal
that the Court of Appeals erred In creating a "good cause"
exception [***19] to the abatement doctrine and remanding
the case to the circuit court for a heating whether good cause
existed to deny the motion to abate. The Court of Appeals
stated In Its opinion that Bevel failed to present argument on
this issue and, thus, had waived dils issue on appeal. Bevel.
2010 Va. Add. LEXIS 366. at *7 n.4. Although the Court of
Appeals went on to review and approve the circuit court^s
application of the "good cause" exception, 2010 Va. Aon.
LEXIS 366. at *13. Bevel's counsel did not assign error to the
Court's determination that the Issue was waived.
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statute.

Likewise, to the extent that such authority might derive
from the common law of England as applicable In
Virginia at the time of the founding of. the Jamestown
colony In 1607, Code 56 1-200 and -20l} we find no
support for the notion that a criminal proceeding
necessarily would abate following conviction if the
defendant were to die while he might yet have obtained
relief through a writ of error or some other process
equivalent to a direct appeal. To the contrary, the
authorities are consistent In affirming that at common
law an attainder of felony would not be affected by the
death of the defendant, but that his executor or heirs
could pursue a writ of error in his stead. [***21] See.
e.a.. 4 William Biackstone, Commentaries *391-92; 2

William HaviMns, Pleas of the Crown 654 (John
Cunvood, ed., 8th ed. 1824). The rule appears to derive
from the case of Marsh and his Wife, found In the

reports of Sir George Croke for the Easter Term of the
Queen's Bench In the 33rd (1590-91) and 34th (1591-
92) years of the reign of Queen Elizabeth i. See Marsh
& his Wife. (1790) 78 Eng. Rep. 481 (Q.B.); Cro, Ellz.
225 (holding that "[a]n executor may bring a writ of error
to reverse the outlawry for felony of his testator"),
continued sub nom. Marshe's Case. (1790) 78 Eng.
Rep. 528 (Q.B.); Cro. Biz. 273 (same).

We conclude that HN6(9\ if it Is to be the policy in
Virginia that a criminal conviction necessarily vt^ll abate
upon the death of the defendant while an appeal is
pending and whether there should be a good cause
exception In that policy, the adoption of such a policy
and the designation of how and in what court such a

As we recentiy explained in constming and applying Code S6
1-200 and.201.

our adoption of English common iaw, and die rights and
benefits of ail writs in aid of English common iaw, ends in
1607 upon the establishment of the first permanent
Engiish settiement in America, Jamestown. From that
time fbnward, the common law we recognize is that which
has been developed In Virginia. More simply stated,
English common law and writs in aid of it prior to the
settlement of Jamestown (Inso^r as the same are
consistent vrith the Bill of and Constitution of the

Commonwealth [***22] and the Acts of Assembly),
together \nrith common iaw developed in Virginia
thereafter, constitute the corpus of common iaw that
guides our analysis.

Commonwealth v. Morris. 281 Va. 70. 82. 70S S.E.2d 503.

508-09(20111

determination should be made Is more appropriately
decided by the legislature, not [*480] the courts. See.
e.g.. Uniwest Constr.. Inc. v. Amtech Sevator Servs..

280 Va. 428. 440. 699 S.E.2d 223. 229 fgOfOifThe

public policy of the Commonwealth is determined by the
General Assembly [because] it Is the responsibility of
the legislature, not the Judiciary .. . to strike the
appropriate balance between competing
lnterests.")(intemai quotation marks omitted). For these
reasons, we hold that the Court of Appeals erred in
applying the abatement doctrine to Bevel's criminal
appeal. In light of this holding, the remainder of Bevel's
counsel's assignments of error relating to [***23] the
proceedings in the circuit court and the subsequent
review of those proceedings in the Court of Appeais are
now moot. Accordingly, we will vacate the judgment of
the Court of Appeals in Record Number 102246 (the
good cause appeal).

We now turn to the sole Issue raised by Bevel's counsel
in the merits appeal, which Is whether the Court of
Appeals erred In dismissing the appeal of Bevel's
conviction on Its merits as moot on account of his death.
As we have already Indicated, Bevel's counsel's
objection to the dismissal of toe appeal by the Court of
Appeals was not based upon any contention that the
appeal could go forward, but rather was based only on
the concern that dismissal of toe underlying appeal
would result In the Court of Appeals and this Court
losing jurisdiction over the Issue of abatement. Having
resolved the abatement Issue, we conclude that under
toe tocts and procedural posture of this case,
proceeding on the merits would be a polnfless exercise,
as there is no party seeking to prosecute the appeal.
Accordingly, we will affirm the judgment of the Court of
Appeals in Record Number 102323 (the merits appeal)
dismissing Bevel's appeal of his conviction as moot.

In doing [***24] so, however, we expressly do not
address whether in aii cases an appeal on toe merits of
a criminal conviction would become moot on toe death
of the defendant. It Is conceivable that in a case where a
criminal [**796] conviction could have a significant
negative impact on a deceased defendant's estate or
the rights of his heirs or another party, the appeal could
be prosecuted by a sutistituted party as was allowed
under the common law of England before 1607. But, as
neither Bevel's counsel nor toe Commonwealth has
argued for such a remedy, or even averred that it would
be practical in this particular case, we leave that issue to
another day.
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[*481] CONCLUSION

For these reasons, we win vacate the Judgment of the
Court of Appeals applying the abatement doctrine. We
will affirm the judgment of the Court of Appeals, under
the specific facts and procedural posture of this case,
holding that Bevel's death renders the appeal of his
conviction moot.

Record No. 102246 - Vacated.

Record No. 102323 - Affirmed.

End of Document
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1*754] FABE, Justice.

I. INTRODUCTION

We consolidated these two cases to resolve the
follo\Aring question: What Is the effect [**2I of the death
of a criminal defendant while an appeal Is pending?
John Carlln III was convicted of first-degree murder. He
appealed his conviction to the court of appeals and died
before the opening brief was filed. Jimmle Dale was
convicted of several crimes arising out of a drunk driving
incident. He appealed to the court of appeals, which
affirmed his conviction. He then filed a petition for
hearing befbre this court, and we granted the petition.
But after filing his opening brief. Dale died. In each
case, the defendant's attorney filed a motion to dismiss
the appeal and vacate the conviction pursuant to the
rule of abatement we adopted in Hartwellv. State.

Because of changed conditions. Including Increased
recognition of the rights of crime victims and rejection of
abatement by some state courts, we now overrule
Hartwell. We hold that HNlf¥\ when a criminal
defendant dies after filing an appeal, or a petition for
hearing which has been granted, the defendant's
conviction will stand unless I**3]the defendant's
personal representative elects to continue the appeal.

^ 423 P.2d 282. 284 (Alaska 1967) (holding that the death of a
criminal defendant while a conviction is on appeal will
permanently abate ail criminal proceedings and nuiltiy the
defendant's conviction).
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II. FACTS AND PROCEEDINGS

A. Slate V. Cariln

In Septemtier 2006 John Carlln III was indicted on a
charge of first-degree murder for killing Kent Leppink a
decade earlier. A Jury found Carlin guilty, and the trial
court sentenced Carlin to serve 99 years In prison. In a
separate trial folloviAng his conviction, Carlln's co-
defendant, Mechele Linehan, was also convicted of first-

degree murder on the theory that she aided and abetted
Carlin. ̂  [756] Carlin appealed his conviction, arguing
that the superior court should not have admitted certain
hearsay statements made by Leppink and Linehan at
his trial. Among the evidence admitted by the court was
a letter written by Leppink shortly before his death In
which he stated that if he died under mysterious
circumstances, Linehan and either Carlln or another of
Linehan's boyfriends would probably be the ones
responsible.

On October 27, 2008, before the opening brief In his
appeal was filed, Carlln was murdered In prison. Carlln's
[^4] appellate attorney fr^om the Alaska Public
Defender Agency moved to dismiss the appeal and
vacate Carlln's criminal conviction under the docblne of

abatement ab initio that we adopted in Hartwell v. Stete.
^ The State opposed the motion, arguing In the
alternative that (1) Hartwell should not apply because
the abatement of Carlln's convicb'on could have

collateral consequences for a retrial of Linehan should
she be success^! in appealing her conviction for aiding
and abetting Carlin; or (2) the doctrine of abatement
announced In Hartwell should be abandoned. The court

of appeals rejected the State's arguments and granted
the motion to dismiss the appeal and abate Carlin's
conviction.

The State petitioned for a hearing, requesting that we
revisit our ruling in Hartwell. We granted the petition and
permitted the Public Defender Agency to file an amicus
brief in light of Its expressed concern about the proprie^
of continuing Its representation after Carlin's death.
[**6] We also invited the Office of Victims' Rights to

^But see Linehan v. State. 224 P.3d 126. 130. 150 /Alaska
Add. 20101 (reversing Linehan's conviction and concluding
that Linehan is entitled to a new trial).

^423 P.2d at 284. HW2[¥l -Abatemenr is defined as "Iflhe
act of eliminating or nullHying" or "pjhe suspension or defeat of
a pending action for a reason untested to the merits of the
dalm.' Blacks Law Dictionary 3 (9th ed. 2009).

participate as amicus curlae. After the State filed its
opening brief, but before any responsive brief was filed,
the court of appeals reversed Linehan's comrictlon,
holding that It was error to admit Leppink's accusatory
letter Trom the grave." ̂

B. Dale v. State

On October 4.2005, JImmIe Dale drove his truck off the
road and down a 100-fbot embankment, seriously
injuring his two female passengers. ̂  A sergeant of the
Alaska State Troopers, who responded to the scene,
learned that Dale had left on foot. The sergeant located
Dale a short distance away and believed that Dale had
been drinking. ̂  Dale was taken to a hospital along virith
his passengers, ̂  and there a trooper directed the staff
to take a blood sample from Dale vrithout first obtaining
a warrant The test, taken more than three hours after
the-accident, revealed a blcod-aicohol content between
0.07 and 0.08. ®

Dale was charged with driving under the influence,
drivkig with a suspended license, two counts of assault
In the first degree, two counts of assault in the
["*6] third degree, and teilure to remain at the scene
and render assistance after an accident causing injury.
Dale moved to suppress the results of the blood test on
Fourth Amendment grounds, ® arguing that the
warrantless blood draw was not supported by exigent
circumstances. The superior court denied Dale's motion,
and a Jury competed him of all charges. He was
sentenced to 23 years and 40 days in prison. The court
of appeals affirmed.

Dale then filed a petition for hearing, raising the Issue of
whether exigent circumstances always exist in DDI
cases. We granted the petition and set a briefing
schedule. After Dale filed his opening brief, but before

^Linehan. 224P.3dat 130^3. im.

^ Dale V. Stale. 209 P.3d 1038.1039 /Alaska Aon. 2000).

"Id.

'Id.

^Id. at 1039. 1040.

^ Id. at 1040.

10
Id.

'Id. 811044.
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the State filed its opposifionu Dale died In prison. The
S^e moved to dismiss the appeal, leaving intact the
decision tiy the rourt of appeals. Dale's counsel
requested [*756] that the appeal continue unless
Dale's conviction was abated. We stayed further briefing
on the merits of Dale's petiflon and ordered full briefing
on the "abatement issue presented by Daie's death,"
inviting the National Crime Victim Law Institute and the
Alaska Public Defender Agency to submit amicus briefs.
In addition, we consolidated .[**7] the matter virith State
v. Car/Z/ifbrargument, consideration, and decision.

Ul. STANDARD OF REVIEW

in State v. Cailin, the State challenges the decision by
the court of appeals to dismiss Cariin's appeal and
abate his criminal proseojtion under 6ie common law
doctrine of abatement. We apply our
kidependent judgment to questions of law, such as the
formulation and scope of common law rules. in Dale
V, State, the issue of abatement was first raised in a
motion before this court, so there Is no decision by a
lower court to review. //A/4ffi We will overturn one of
our prior decisions only when we are "dearly convinced
fiiat the rule was originally erroneous or is no longer
sound because of changed conditions, and that more
good than harm would result from a departure from

13
precedent.'

IV. DISCUSSION

A. Hartwdl V. State^^

In 1967 we addressed the following question: "[W]hat
effect does the death of the appellant, pending
[**8] disposition of his appeal from a criminal
conviction, have on the proceedings." Robert Hartweli
was found guilty by a Jury of the crime of incest and
sentenced to seven years in prison vrith five years
suspended. He appealed his conviction and sentence

to tills court but died before his appeal was heard. We
requested briefing from the parties on the effect of
Hartweli's death. The State submitted a threeiiage brief
requesting that we at>ate Hartweli's criminal
proceedings, a position different from tiie one It takes
today, and describing abatement ab inlSo as the
"universal rule" absent a statute to the contrary.
Hartweli's attorney submitted a one-page letter
requesting that wre resolve the appeal, noting that
Hartweli's "reputation while alive is important to his three
remaining children."

We adopted the doctrine of abatement ab inWo, holding
that "ail proceedings are permanently abated as to
appellant by reason of his death pending the appeal."
We gave three reasons for our holding: (1) "A majority of
the federal and state courts where the question has
arisen" had adopted the doctrine of abatement ab rniffo;
(2) maintaining the conviction did not serve either
[**9] of the two "underlying principles of penal
administration In Alaska]:] . . . reformation and
protection of the public"; and (3) "Id]eath ha[d] removed
the appellant from the jurisdiction of this court."

When Hartwe//was decided, a criminal defendant had a
right to appeal his conviction and sentence to the
supreme court. in 1980, the Alaska Legislature
created the court of appeals to hear criminal appeals.
Now HNSS^ criminal defendants can appeal to the
court of appeals as a matter of right, rather than to the
supreme court. Supreme court review of dera'sions liy
the court of appeals is discretionary, thus leaving
criminal defendants with only one appeal as a matter of
right.

Carlin, like Hartweli, died while his appeal as a matter of
right was pending. Therefore, [*757] our ruling in
Hartweli controls in State v. Carlin unless Hartweli is
overruled.

In contrast, Daie's appeal to the court of appeals was
resolved, and his conviction affirmed. Dale died after we

12Jacob V. State. DeoH of Health & Sop, Servs.. Office of

Children's Sarvs.. 177 P.3d 1181. 1184 fAlaska 2mR).

ia "id. at 284.
Pratt & Whitney Canada. Inc. v. Sheehan. 852 P.2d 1173.

1175.76 (Alaska 1993) (quoting Sfate y. Dunlop, 721 p.2d "/rf. Bt 283-84 (citations omitted)
604. 610 (Waste 1986i).

,, " Former AS 22.05.010 (1976), repeated by oh. 12, § 2, SLA
"423 P.2d 282 (Alaska 1967). 1980. y ' r ,» ,

Id. at 283.

^^Id.

P. 020. enacted by ch. 12, § 1, SLA 1980.

"as 22.05.010.
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agreed to hear Dale's dlscreUonary appeal. For
r*10] this reason, the State ai^ues that Hartwell Is not
controlling. It urges us to follow the "vast majority of
courts that have addressed this issue" and have held
that af}atement ab InlUo does not apply when a criminal
defendant dies during discretionary review. ̂  But as
Daie's counsel notes, the cases cited by the State
involve criminal defendants who died before the higher
court acted on their request for discretionary review.
There is a substantive difference between those cases
and cases where, as here, the court has granted the
request for discretionary review prior to the defendant's
death.

In one case directly on point, People v. Mazzone, the
Illinois Supreme Court applied the doctrine of abatement
ab Initio to a criminal defendant whose petition for
discretionary review had been granted, but who died
before the appeal was completed. The court found
"the matter [to be] closely analogous to Initial appeals as
of right, and the reasons justiMng abatement [a]b Initio
there apply equally here." The State seeks to
distinguish Mazzone by arguing that unlike in Illinois,
where "the discretionary nature of the petition process
ends with the grant of the petition," In Alaska we retain
the right to dismiss a petition as improvidenfly granted.
This attempted distinction lacks merit; In Illinois, as In
Alaska, the supreme court can dismiss a petition as
Improvidentiy granted. ̂

While Dale, unlike Garlin, already had the benefit of
appellate review, in granting his petition ["12] we

'^See Surland v. Slate. 392 Md. 17. 885 A.2d 1034. 1035
(Md. 2006) (The law throughout the countiy seems dear, and
by now mostly undisputed, that, if the defendant's conviction
has already been aflinned on direct appeal and the death
occurs while the case is pending ftjrther discFetionary re\^ew
by a higher court, such as on certlorarl, the proper course is to
dismiss the discretionary appellate proceeding and leave the
ertisting judgment, as affirmed, intact"); see also Dave v.
United States. 423 U.S. 325. 9fi S. Cf. 579. 46 L Ed. 2d S31

ZfSZ§j(dlsml6slng petition forw/itof certlorari in criminal case
upon notice that petitioner had ["11] died); IJnltori ntsifas v
Moehlenkamp. 557 F.2d 126. 127 mi) CIr. 1977) (Interprefing
Dove as rejecting doctrine of abatement ab Initio.onl'^ for
cases in which a petition for writ of certlorari was pending).

" 74 HI. 2d 44. 383 N.E.2d 947. 9S0. 23 III. Pets. 76 fill. 1S)7m.

''Id.

decided that his case was one that warranted further
appellate review. By granting Dale's petition for
hearing, we gave Dale a right to present his appeal.
Once that right has been conferred, there is no obvious
basis for distinguishing between Dale's position and that
of a criminal defendant who has filed an appeal as a
matter of right. Thus, Hartwell, while not strictly
controlling, is persuasive and should be applied urtiess it
is overruled. We now bjm to the question of whether
there are grounds for overruling Hartwell before
examining whether such a departure from the doctrine
of abatement ab Initio is warranted and what
alternatives are available.

B. Are There Grounds For Overruling Haiiwell

The State urges us to overrule our decision In Hartwell.
ffW6f?i Stare decisis compels us to approach
overruling one of our prior decisions carefuiiy. "[S]tare
decisis Is a practical, flexible command that balances
our community's competing Interests In the stability of
legal norms and the need to adapt ["13] those norms
to society's changing demands." We will overrule a
decision only when convinced: (1) "that the rule was
originally erroneous or is no longer sound because of
changed conditions," and (2) "that more good than harm
would result from a [*768] departure from precedent."
We conclude that both criteria are met here.

1. Is Hartwell no longer sound because of changed
conditions?

The State argues that changes In the past 40 years
since Hartwell was dedded render it no longer sound.
These changes include the constitutional recognition of
victims' rights as part of the criminal justice process and
the growing number of states that have rejected
abatement.

To support a departure from precedent on the
grounds of "changed conditions," a party must show that
"related principles of law have so far developed as to

^®in 2009 we granted only six of 88 petitions for hearing.
Alaska Court System, Annual Statistical Report 2009. at 3,
6  (2010), available at
htto://Wm/.caurta.alasl(a.aovABDorts/annuBlreD-tv09.odf.

''Pratt & Whitney Canada. Inc. v. 5hee/?an. 852 P.2d 1in
1175 fAlaska 1993).

25See, e.g., People v. Thompson. SB? N.E.2d 484. 1B7
Dec. 215(111.1992).

^Id, at 1175-76 (quoting State v. Dunloo. 721 P.2d 604. 610
(Alaska 1986)1
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have left the old rule no more than a remnant of

abandoned doctrine, [or] fects have so changed or
come to be seen so differently, as_to have robbed the
old rule of significant application.'

»28

a. [**14] Recognition of rights of crime victims

Both the State, and the National Crime Victim Law
Institute and Alaska Offlce of Victims' Rights in their
amicus bri^, note the "dramatic shift" in the 40 years
since Hartwell was decided "to provide substantial
constitutional and statutory rights to crime victims during
all phases of the criminal Justice process." This shift has
taken place throughout the country. The State and
amid argue that the constitutional and statutory rights of
crime victims. Increasingly recognized since Hartwell,
constitute a changed condition that supports
reconsideration of Hartwell and abandonment of ̂ e

doctrine of abatement ab Inltio.

In Alaska, the rights of crime victims were first given
legal recognition In 1984, when the Alaska legislature
added a statutory provision enumerating those rights.
In the same act, the legislature directed Judges and
parole boards to consider the [**15] interests of o-lme
victims when Imposing felony sentences or considering
the release of prisoners. Five years later, the
legislature passed a comprehensive Alaska Crime
Victims' Rights Act. The Act codified the rights of
crime victims not only to be informed of criminal
proceedings but to participate In sentencing and parole
decisions. The legislature has continued to
promulgate and refine statutes concerning the rights of

^^Id. (quoting Planned Parenthood of Se. Pennsylvania v.
Casey. BOS U.S. 833. 8BS. 112 S. a. 2791. 120 L. Ed. 7d fr74

m92)).

^According to the amici, more than thirty states have, like
Alaska, amended their constitutions to explicitly provide crime
victims with rights and protections In criminal Justice
proceedings, and every single state and the fiederal
govemment grant statutory rights to crime victims.

Ch. 154, § 4, SLA 1984 (codified at AS 12.61.010(a)). These
rights included the right to be notified of criminal proceedings,
the right to be protected from harm and threats, the right to be
informed of the procedure to obtain restitution, and the right to
immediate medical assistance.

32

34

Ch. 154, §§ 1-2,5-6,8-9, SLA 1984.

'Ch. 59, SLA 1989.

W.§§4-S,8,14,21,27-28.

Crime victims, for example defining a restitution order as
a "dvll Judgment," thus allowing a victim to use cIvIL
collection procedures to enforce a restitution order.

In 1994 Alaska's voters overwhelmingly approved the
Rights of Victims of Crime Amendment to the Alaska
Constitution. The amendment added article I. section

2£ [**16] providing that victims of crimes have "nhe
right to be treated with dignity, respect, and falmess
during all phases of the criminal and Juvenile Justice
process" and "the right to restitution from the accused,"
among other rights. The amendment also revised
article I. section 12. which enumerates the goals of the
criminal Justice system. Prior to the amendment, this
section provided that "[pjenal administration shall be
based on the principle [*759] of reformation and upon
the need for protecting the public," a statemertt on
which we relied In Hartwell. The 1994 amendment
expanded the goals of "[cjriminal administration" to
Include "community condemnation of the offender, the
rights of victims of crimes, [and] restitution from the
offender."

HarweU's assertion that the "underlying principles of
penal administration In Alaska are refonnation and
protection of the public" Is thus no longer complete.
Alaska's statutes and Its constitution now also require
the criminal Justice [**1^ system to accommodate the
rights of crime victims. The abatement of criminal
convictions has Important Implications for these rights.
Therefore, the expansion and codification of victims'
rights since Hartwell provides the changed conditions
needed to satisfy the first element of the test for
overruling precedent.

b. Rejection of the abatement ab InlOo doctrine by
some state courts

While the doctrine of abatement ab Inltio was the
majority rule In federal and state courts \A4)en Hartwell
was decided, the State argues that "a steadily growing

^ See ch. 92, SLA 2001; ch. 23, SLA 2002; ch. 17, SLA 2004.

^ See httD;//wvm.eleclions.alaska.aov/dODfforms/H28.orif

'"Alaska Const, art. I. S24.

^Alaska Const, art. I. S12 (amended 1994).

"'Hartwell v. State 423 P.2d282. 284 (Alaska 19671.

Alaska Const, art. I. S12.
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number of state courts have rejected the doctrlne.*^^
According to the State, these state courts have pointed
to the unfairness to crime victims of abating criminal
convictions and the doctrine's inconsistency with the
presumption of guilt following a jury conviction. Further,
the State suggests that "more states have rejected
abatement to some degree (22 states) than have
retained It fully Intact (19 states and the District of
Columbia)."

The PuWIc Defender Agency responds that 'Tajithough a
few state courts have moved away from the majority
rule in the last few decades, a far greater number of
state courts have directly affirmed their continued
adherence to the doctrine during this same time." The
Public Defender Agency points out that two states,
Montana and Mississippi, have actually adopted
abatement ab initio for the first time in the last few

decades. ® By the Public Defender Agency's count, a
"majority (or near majority) of state courts that have

See Sfafe v. Korsen. 141 Idaho 44B. 111 P.3d 130. 135

(Idaho 2005) (TVVjhen reviewing the most recent cases. It Is
apparent that the trend has been away from abating a
deceased deiendantns conviction abInMo.'); Surtand v. State.
392 Md. 17. 895 A.2d 1034. 1039 (Md. 2006) I-ISJCTAjn
Increasingly smaller majority ... of the courts that have
considered the matter adopt this full abatement approach.").

^^See Tim A. Thomas, Annotation, Abatement of State
Criminal Case by Accused^ Death Pending Appeal of
Comlctlon-Nlodem Cases, 80 A.LR.4th 189 (1990 & Supp.
2010) Cmhe most frequently stated rule is that ... the
prosecution abates from the inception of the case (ab Initio)."};
see also Korsen. Ill P.3d at 134 (referring to abatement ab
Initio as the "majority mle"); Surland. 895 A.2d at 1039 (noGng
that "a slight msjority" of states apply abatement [**19] ab
Inldo). The Public Defender Agency also notes, conecUy, that
federal courts that have addressed the issue have been
essentially unanimous in their applicaUon of the doctrine of
atratement ab initio to abate the convicGon of crimlnai
defendants. See John H. Derrick, AnnotaGon, Abatement
Effects of Accused's Death Before Appellate Review of
Federal Criminal Conviction, 80 A.LR. Fed. 446 (1986 &
Supp. 2009).

^See Gollott v. Stale. 646 So. 2d 1297. 1304-05 fMss. 1994)
(overruling prior precedent and adopGng a modified approach
where an appeal may go forward in certain circumstances but
a con\ricGon will otherwise be abated); State v. Holland. 1998
MT 67. 288 Mont. 164. 955 P.2d 1360. 1361-62 (Mont, f flflfl)

(overruling prior precedent and joining "ttie majority of
jurisdlcGons in holding that prosecuGon of a criminal case
abates in its entirety, including fines, upon the deaGi of the
criminal defendant").

addressed the abatement Issue continue to apply a
strict rule of abatement ab inHlo."

The State and the Public Defender Agency's primary
source of disagreement Is In how to grouo the
approaches to abatement taken by each state. The
Public Defender Agency separates states Into four
categories; (1) those that dismiss the appeal and abate
the criminal conviction (21 states and the District
1**20] of Columbia); (2) those that dismiss the appeal
and do not abate the criminal 1*760] conviction (five
states); (3) those that allow the appeal to continue In
certain circumstances but otherwise abate the criminal
convicGon (seven states); and (4) those that allow the
appeal to continue In certain circumstances but
otherwise do not abate the criminal conviction (four
states). Under the Public Defender Agency's analysis, a
solid majority of the states that have addressed the
Issue (21 of 37) abate criminal convictions In all
Instances and an additional seven states abate criminal
convictions In some Instances. The State, In contrast,
argues that all approaches other than a strict application
of the abatement ab Initio doctrine should be grouped
together. It further challenges some of the Public
Defender Agency's categorizations. Under the State's
analysis, only 19 of 41 states continue to dismiss the
appeal and abate the criminal proceedings in all cases.

It Is not necessary, or even useful, to choose between
these two analyses. Under the characterization of either
party. It [**21] is clear that the legal landscape Is very
different than it was when Hartweii was decided. Our
own count, using slightly different categories than either
the State or the Public Defender Agency, confirms this.
It appears that the highest courts in 41 states have
addressed abatement in some manner. The courts In 19
states have conBnued to apply strictly the doctrine of
abatement ab initio. Eight states generally dismiss a

To support their analyses, each party has included an
appendix where it summarizes each slate's caseiaw on
abatement

State V. Griffin. 121 Ariz. 538. S92 P.2d 372. 373 (Ariz.

ISZSl (In banc) ("[Djeath I**221 pending appeal abates fiie
appeal and the convicGon."); People v. Gnnmtey Cat. 4th
1118. 77 Cal. Rptr. 3d 569. 184 P.3d 702. 704 n.3 (Cat Pnnm

("[Djefendanfs deatti wiU abate his appeal. ..."); Crowlev v.
People. 122 Colo. 466. 223 P.2d 387. 388 (Colo. IQSOi (en
banc) ("As to the deceased, the proceedings are abated by
operaGon of law."); People v. IVIaTzone. 74 III. 2d 44.
N.E,2d 947. 950. 23 III. Dec. 76 (III. 19781: Maahee v. State.
773 N.W.2d 228. 231 n.2 (Iowa 2009) ("it is well established
ttiat crimlnai prosecuGons, Including any pending appaiiate
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deceased defendant's appeal but leave ttie conviction
Intact. two states have unique approaches; Alabama

proceedings, abate upon the death of the defendant"); State
V. t^arris. 328 So. 2d 65. 67 fLa. 1976t ("IW]e adopt the
majorify rule and hold that because of defendant's death while
the appeal was pending, the judgment of commotion must be
vacated and all proceedings in the prosecution abated from its
Incepfion."): State v. Carter. 299 A.2d 891. 894 ffl/fe. 1B73)
(frjhe death of the defendant in such situation wiil be held to
abate the appeal and require dismissal of it on grounds both of
mootness and the inablflty of the appellate tribunal to proceed
because of loss of an indispensable party to the proceeding..
. ."}; Commonweafth v. L^tour. 397 ll/lass. 1007. 493 N.E.2d
BOO. E01 (Mass. 19BB) ("When a criminal defendant
I""23]dies pending his appeal, the general practice is to
dismiss the indictment"); State v. Holland. 1998 MT 67. 2BB
Mont. 164. 955 P.2d 1360. 1362 (Mont. 1998) ("It further
appears to us that the best reasoning is represented by the
majority of jurisdictions which hold that a criminal proceeding
is abated in its entirety upon the death of the criminal
defendant."); State v. Campbell. 187 Neb. 719. 193 N.W.2d
571. 572 (Neb. 1972\: State v. Poulos. 97 NM 352. SB A.2d

860. 861 (N.H. 1952) ("Since the defendant Derrickson has

died pending his appeal, the appeal on his behalf Is abated.");
Peopte V. Mtntz, 20 N.YM 753, 229 NJS.2d 712, 713, 283
N.Y.S.2tl 120 (N.Y. 1967); State v. Dlxon. 265 N.C. 561. 144
S.E.2d 622. 622 (N.C. 1965): Nott V. Sieta, 91 Okla. Cr/m.
316, 218 P.2d 389, 389 (Okla. Cilm. App. 1950) ("in a
criminai prosecution, the purpose of proceedings being to
punish the accused, the action must necessarily abate upon
his death, and where it is made to appear that ̂ e defendant
has died pending the determination of the appeal, the cause
wiil be abated,"): State v. MarziUl ill R.I. 392.303 A.2d 367.
368 (R.I. 1973): State v. Hoxsle. 1997 SD 119. 570 N.W.2d

379. 382 (S.D. 1997} (holding that defendant who pleaded
guilty and then appealed sentence was only enritled to have
sentence abated but stating firat it did not Intend p*24] to
disturb the general rule of abatement ab InWoy, Carver v.
State. 217 Tenn. 482. 398 S.VI/.2d 719. 721 fTenn. 1968)

("[W]e hold that ail proceedings In this case against Canrer are
abated abinftio.'); Vargas v. State. 659 S.W.2d 422.423 fJex.
Crim. Ado. 1983) (en banc) ("Accordingly, the Slate's motion
to dismiss the appeals is overruled. The appeals, however, as
well as any further proceedings in the court below, are ordered
permanently abated."); State i^. Free. 37 Wvo. 188. 260 P.
173. 174 mro. 19271

State V. Trantolo. 209 Cortrr. 169. 549 A.2d 1074. 1074

(Conn. 1988) ("[i]t has become clear that, in this case, there is
neither allegation nor evidence that the fine levied against the
defendant at trial would be collectible from his estate or that
the judgment will otherwise affect Its interests. On this state of
the record, the defendant's appeal must be dismissed as
moot"); State v. Raffone. 161 Conn. 117. 2BSA.2rl nrta
(Conn. 1971) ("[DJue to the death of Arcangelo, the appeal, as
to him. Is dismissed as moot"); Perrv v. State. 675 A.2d 1184.

places a particular notation In the [*761] deceased
defendant's record, while Oregon gives Judges
discretion both to dismiss the appeal and to vacate the
judgment. Bght states allow some mechanism for the
appeal to continue with substitution; If no substitution
occurs some of those states abate the conviction viriiile

1156 (Pet. 1990) ("[A]s a result of Perry's death, and in the
absence of any other real party in interest, this Court has been
divested of its jurisdiction to proceed vrith Perry's direct
[**25] appeal. Consequently, the ultimate disposition in
Perry's prosecution uriii be determined by the status quo at the
time of his death."); State v. Clements. 668 So. 2d 980. 981
(Fta. 1996) ("|W]e hold that upon the death of a criminal
defendant, the appeal of a conviction may be dismissed but is
not to be abated ab initio."); State v. Korsen. 141 trtahn 448
111 p.3d 130 135 (Idaho 20051 ("[yvje hold that a criminai
conviction and any attendant order requiring payment of court
costs and fees, restitution or oflier sums to the ̂ricUm, or other
similar charges, are not abated, but remain intact. In the event
of the defendant's death following conviction and pending
appeal."); Whitehousa v. State. 266 Ind. 527. 384 N F 9H
1015. 1016 (Ind. 1977): People v. Peters. 449 Mich. 516. B.17
N.W.2d 160. 163 (l\aich. 19981 ("Where a defendant dies
pending an appeal of a criminal conviction, we hold ftat the
appeal should be dismissed, but the conviction retained."),
cert denied, Peters v. b/Schlgan, 516 U.S. 1048, 116 S. Ct.
710, 133 L, Ed. 2d 665 (1996); State v. Anderson, 281 S.C.
198, 314 S.E.2d 597, 597 (S.C. 1964); State v. Chrisfen.ten
866 P.2d 533. 635 (Utah 1993). Three states dismiss the
pending appeal upon defendant's death, but it is unclear
whether the underlying conviction is abated. [**26] See Harris
V. State. 229 Ga. 691. 194 S.E.2d 76. 77 (Ga. 1972): Royce V.
Commonwealth, 677 S.WM 615,616 (Ky. 1879) (The fact
of the conviction, whether ft be regarded as legally final or not,
is history, and as such it cannot be erqiunged. What meaning
and effect it may have at some other rime and place is not for
the court to determine here and now."); In re Caritm 9n«;
Minn. 510.171 N.W.2d 727. 728(Uann. tflfiOl

""Wtieat V. State. 907 So. 2d 461. 464 (Ala. 200B) ("We
therefore hold that when a person convicted of a crime dies
while an appeal is pending in the Court of Criminal Appeals
and that court abates the appeal, pursuant to Rule 43(a). Ate.
R- App. p,_, by reason of the death of that person, the Court of
Criminai Appeals shall instroct the trial court to place in the
record a notation stating that the fact of the defendanfs
conviction removed the presumption of the defendanfs
innocence, but that the conviction was appealed and it was
neither affirmed nor reversed on appeal because the
defendant died while the appeal of the cronxdcOon was pending
and the appeal was disnHssed.").

4B
Or. R. Add. P. 8.06.
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49others allow it to stand. Two states simply proceed
with the appeal. This new diversity of opinions among
the high courts of states throughout the country is
another reason to conclude that the "changed
conditions" element of the test for overruling precedent

51

2. Would more good than harm result from
overruling Hartwell

Because the State has successfully demonstrated
changed conditions, we must consider whether "more
good than harm would result from a departure from
precedenf In this instance. HAffiffl In analyzing this

Slate V. Makalla. 79 Haw. 40. 897 P.2d Sfi7. 972 Maw.

1995): Surtand v. Slate. 392 Md. 17. 89B A.2d 1034.

(Md. 2006): f**271 So//off v. State. 646 So. 2d 1297. 1304-05

(Miss. 1994) (niius, the state, In order to avoid abatement ab
tnitio of the proceedings, may file a Rule 43(a) motion, in
which case we will subsfitute the decedent's representative, or
where appropriate, counsel of record, as party appellant and
determine the merits of the appeal."); Cttv of Newark v.
Pulverman. 12 N.J. 106. 9SA2d 889. 894 (N.J. 1953) f"We

hold the belief that there is llkevirise no mootness Insofar as
the family of a deceased defendant is concemed and biat his
legal representative should have the opportunity to establish
on appeal that the conviction was wrongful."); State v. Sala^ar.
1997 NMSC 44. 123 N.M. 77B. 945 P.2d 996. 1004 (N.M.

1997) ("This right Is best vindicated by permitting the courts
either (1) fo continue the appeal where a party moves tbr
sub^'tuHon or where the court deems that the interests
Involved warrant completion of the review, or (2) to completely
abate the proceedings to their Inception."); State v. McGeftrick.
31 Ohio St. 3d 138: 31 Ohio B. 296. 509 N.E.2d 378. 381^2

(Ohio 1987): State v. Webb. 167 Wn.2d 470. 219 P.3d 695.

699 (Wash. 2009) (en banc) ("We hold that when a
[defendant dies during the pendency of his or her appeal, that
appeal may be pursued by a party substituted under
I"28] the prowslons of RAP 3.2."): State v. McDonald. 144
WIs. 2d 531. 424 N.W.2d 411. 414 (Wis. 1Qm (TW]e
conclude that, when a defendant dies pending appeal,
regardless of the cause of death, the defendant's right to an
appeal continues.").

^ State V. Jones. 220 Kan. 136. 551 P.2d fl0f. -8Q4 (Kan.
1976): Commonwealth v. Walker. 447 Pa. 146. 2B8 A.2d 741.

744 (Pa. 1972).

See KIneaak v. State. Deof of Corr.. 129 P.3d 887. R90

(Alaska 2008) (finding the "changed conditions" element to be
satisfied "based primarliy on changes in the federal cases In
the years since [the prior case] was decided").

element, we must balance the benefits of adopting a
new rule against the benefits of stare declsis: providing
guidance for the conduct of Individuals, creating
efficiency In litigation by avoiding the relitigation of
decided Issues, and maintaining public faltti In the
[*762] judiciary. ® These countervailing interests do
not weigh heavily In this case, it Is unclear how an
individual would [**29] rely on the rule adopted In
Hartwell. That Is, It Is unlikely that a person would
commit a crime because he believed that, upon his
death while his appeal was pending, his conviction
would be abated. As for the efficiency rationale, while It
Is true that overturning Harlwell would result in some
additional litigation of the continued appeals of
deceased defendants, the number of such cases should
be small. As for the third factor, public faith In the
Judiciary, allowing continued appeals will protect both
victims and defendants by providing the opportunity to
have criminal charges ftilly litigated and decided.

C. Substitution Is The Appropriate Rule To Replace
Abatement Ab Initio.

The plurality of state courts that have considered the
Issue strictly apply ttie doctrine of abatement ab mitio. ̂
The Public Defender Agency urges us to continue to
apply this majority rule. In these states, when a criminal
defendant dies while the defendant's appeal is pending,
[**30] the entire criminal prosecution Including the
conviction is abated. Courts adopting abatement ab
initio argue that the death of a criminal defendant
pending appeal frustrates his appeal rights and requires
the abatement of his conviction

On the other extreme are those states that generally

943 Mtesfrfl 20041.

Pratt & Vlffiitnev Canada. Inc. v. Sheehan. 969 P 9H

1173. 1175-76 n.4 (Alaska 1993) (citing Moraane v. StateR
Marine Lines. Inc.. 398 U.S. 375. 403. 90 S. Of. 1770 9(f I

Ed. 2d 339(1970)).

64See supra note 45.

52Thomas v. Anchorage Eaual RIahts Comm'n. 102 P.3d 937.

See, e.g.. United States v. Moehlenkamo. SS7 F.2d 126. 12R
(7th Clr. 1977) ("[Wjhen an appeal has been taken fimm a
criminal conviction to the court of appeals and death has
deprived the accused of his right to [an appellate] decision, the
Interests of Justice ordinarily require that he not stand
convricted without resolution of the merits of his appeal ");
People V. RIckstrew. 961 P.2d 1139. 1140 (Colo. Add. 1998)
("iW]hen an appeal has been taken from a convlctton and
death deprived the accused of his or her right to appellate
review, the defendant should not stand convicted.").
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dismiss a deceased defendant's appeai but ieave the
conviction intact. We count eight states that foiiow this

Sfl
approach. Regardiess of which ruie it has uitimateiy

adopted, almost every court that has discussed the
abatement issue has noted that a defendant is no longer
presumed innmjent [**31] after a conviction: rather a
convicted defendant is presumed guilty despite the
pendency of an appeai, ^ and the conviction is
presumed to have been vaiidiy obtained.

Neither extreme seems to us to strike the correct

balance. While abatement Is contrary to the victims'
rights under the Alaska Constitution, relying on the
presumption of guilt after conviction to leave the
conviction intact Is contrary to the defendant's right to
appeal. Therefore, we choose the middle path, electing
to foiiow those courts that allow the appeai to crontinue
upon substitution. These courts have provided that
either the State or the defendant's estate may request
substitution, allowing another party [*763] to be
substituted for the defendant Speclficaiiy, we agree vw'th
the high courts of Washington and Maryland

See supra note 46.

^ See, e.g., Wheat v. State. S07 So. 2d 461. 462 (Ala. 20051
("A convicfion in Hie circuit court removes the presumption of
Innocence, and the pendency of an appeal does not restore
that presumption."): Stefe v. Clements. 668 So. 2d B80. 981
fFla. 1996) ("This Court has stated that the presumption of
Innocence ceases upon the adjudlcafion of guilt and the entry
of sentence." (internal quotation marks omitted}); Whitehouse
V. Stale. 266 Ind. 527. 364 N.E.2d 1015. 1016 find. 1977)

(The presumption of innocence fails with a guilty verdict");
People V. Peters. 449 Mich. BIS. 637 N.W.2d 160. 163 fnainh.

1995) (The conviction of a criminal defendant destroys the
presumption of Innocence regardless of the en'stence of an
appeai of right."); State v. McGettrlck. 31 Ohio St. 3d 138. 31
Ohio a 296. 509 N.E.2d 378. 380 (Ohio 1967) (stating that a
convicted defendant "no longer stands cloaked virith the
presumption of Innocence during the appellate process");
State V. Devln. 156 Wn.2d 157. 142 P.3d 599. 60S fWash.

2006) (en banc) ("[Tlhere [**32] Is no presumption of
Innocence pending appeal.").

Clements. 668 So. 2d at 981 ("Furthermore, we have held
that a judgment of conviction comes for review inrith a
presumption in ^or of its regularity or correctness.");
Whitehouse, 364 N.E.2d at 1018 ("[When a guilty verdict Is
issued,] although preserving all of me rights of the defendant
to an appellate review, for good and suifcient reasons we
presume fiie judgment to be valid, unb'l the contrary is
shown.").

^ See supra note 46.

the defendant's estate may substitute in for
the deceased appellant We so decide because allowing
[**33] the defendant's appeal to continue when the
defendant's estate does not wish it would undermine the

right to appeal that substitution is meant to protect. ̂

1. Jurisdiction

Courts that automatically dismiss a deceased
defendant's appeai have assumed that an appellate
court may not proceed with the appeai because it has
lost jurisdiction. [**3^ However, as we recognize in

™The courts that have allowed substitution have done so
pursuant to their appellate rules. See, e.g.. State v. Makaila.
79 Haw. 40. 897 P.2d 967. 972 (Haw. 1996) ("By Its plain
language, HRAP Rule 43fa) allows for the substitution of a
party ter a deceased criminal defendant" (internal citation
omitted)); Gollott v. State. 646 So. 2d 1297. 1304 (Miss. 1994)
("On Its face, Ruie 43(a) allows for a substituted party In place
of a criminal defendant."); Slate v. Salazar. 1997 nmrc 44
123 N.M. 776. 945 P.2d 996. 1003 fN.M. 1997) (The
language of the [appellate] mie clearly permits the personal
representative or 'any other party' to seek substitution of the
deceased."): McGettrlck. 609 N.P.2d at 361 (The [appellate
substitution] role clearly permits the decedenfs personal
representative to be substituted as a party . . . ."); Rtate v
Webb. 167 Wn.2d 470. 219 P.3d 69g. 699 IWash. 2069) (an
banc) ("We hold that when a decedent dies during the
pendency of his or her appeal, RAP 3.2 permits a party to be
substituted on appeal."). Alaska Appellate Rule 516 provides
[**34] for substitutiori upon the death of a party to an appeai,
but applies only to'civil appeals. Because Alaska has no
appellate rule providing for substitution In cn'mlnal cases, we
refer this matter to the Supreme Court's Standing Advisory
Committee on /^peilate Rules. Until the roles committee
promulgates a new rule, a defendant's personal representative
may substitute upon the defendant's death. In the absence of
an appearance and substitution, the conviction will stand. We
do not now address whether any other party besides the
defendant's personal representative has the right to substitute.
In referring this matter to the roles committee, we note the
thoughtful discussion of the Issue by the Washington Supreme
Court in State v. Devln. 158 Wn.2d 157. 142 P.3d 599. fiOfi
(Wash. 2006):

[W]e do not preclude courts from abating financial
penalties SOU owed to the county or State, as opposed to
restitution owed to victims, where the death of a
defendant pending an appeal creates a risk of unfairly
burdening the defendanfs heirs.

®'see Hartwetl v. State. 423 P.2d 282. 284 (Alaska 1967)
("Death has removed the appellant from the jurisdiction of tills
court."); Perry v. Slate. 675 A.2d 1154. 1156 (Del. fSflOl
(Therefore, as a result of Perry's death, and in the absence of
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Appellate Rule 516, the death of an appellant Alaska courts, Including the appellate court.
should not cause the court to lose ji^isdiction over the
defendant or the appeal. ̂  A court obtains
personal Jurisdiction over a criminal defendant by the
service of a summons and complaint or by arrest. ̂
Once personal Jurisdiction Is obtained over a party, it wiii
generally not be lost as a result of subsequent events.
The trial court properly obtained personal jurisdiction

over both Carlln and Dale, and [*764] they are, in a
technical sense, still subject to the Jurisdiction of the

any other real patty in interest, this Court has been divested of
Its Jurisdiction to proceed with Perry's direct appeal.... Perry's
appeal Is moot and is [dismissed].''}; Staie v. Kriec^baum. 219
Iowa 457. 26B N.W. 110. 113 riowa 1B34) f'Death withdrew
the defendant from the Jurisdiction of the court, it left no
apporrionment of jurisdiction."); State v. Holland. 1998 MT B7.
288 Mont. 164. BBS P.2d 1360. 1362 fMont. 1998) [**361 ("In
a criminal case, however, no ̂ se or controversy remains
upon the death of the defendant."); State v. Campbell. 187
Neb. 719. 193 N.W.2d 871. B72 (Neb. 1972) ("The death of
the defendant makes the case moot and requires dismissal of
the appeal").

®^Cf. Colllson V. Thomas. SB Cel. 2d 490. 11 Cel. Rotr. SSB.
360 P.2d 61. 64 fCal. 1961) (In bank) ("The court did not lose
Jurisdiction of the case in the strict sense upon Mrs. Keilogg's
death. This Is established by the many cases in tfiis state
holding that the death of a party pending suit does not oust the
Jurisdiction of the court, and hence that the Judgment is
voidable only, not void. This does not mean that a Judgment
can be really rendered for or against a dead man, but that It
can be rendered nominally for or against him, as representing
his heirs, or other successors, who are the real parties
intended." (internal quotation marks omitted)).

^See StefB V. GoHschalk. 138P.3cl 1170. 1173 fAlaske Ann.
2008) (Mannhelmer, J., concurring) (citing Alaska R. Crim. P.

" See Kotsonis v. Superior Motor Express. 639 F. Sudd. 642.
646 (M.D.N.C. 1982] (statir^ that, in the context of transfer of
venue, "[pjersonai Jurisdiction once obtained is not lost.");
Gilford V. People. 2 P.3d 120. 130 (Colo. 2000) [•*37] (en
banc) (Hobbs, J., concurring) (explaining that "[a] court does
not generally lose Jurisdiction by the occurrence of a
subsequent event, even if that event would have prevented
acqitiring jurisdiction in the first instance"); Boardman v.
Boardman. 135 Conn. 124. 62 A.2d 621. S25 (Conn. 1948)

(regarding as settled law that "if a court of a state has
Jurisdiction when an action Is brought to It, a subsequent
removal of a party from fee state vtrili not terminate that
jurisdiction"): People v. Goecke. 4S7 Mich. 442. 579 N.W.2d
868. 876 fMk^. 1998) ("Having once vested in the circuit
court, personal jurisdiction [over a criminal defendant] is not
lost even when a void or Improper Information Is filed.").

Nor does HN12^P\ an appellate court lose subject
matter Jurisdiction over an appeal when a party dies. ̂
Under AS 22.07.020 the court of appeals has appellate
Jurisdiction over criminal prosecutions commenced in
superior court. The supreme court has final appellate
Jurisdiction in all actions and proceedings, including
Jurisdiction to "In Its discretion review a final decision of
the court of appeals." No statute or court rule divests
these appellate courts of Jurisdiction upon the death of a
party. To the contrary. In [**38] the case of civil
appeals, the /^aska Appellate Rules speciflcaiiy provide
that the "death of a party... shall not affect any appeal
taken or petition for review made."®^ Thus, neither
Cariin's nor Dale's appeal is subject to dismissal based
on lack of personal or subject matter Jurisdiction.

2. Mootness

WAff3i?l We will generally "refrain from deciding
questions where the facts have rendered the legal
issues moot." A case becomes moot when it "has lost
its character as a present, live controversy" or when the
"party bringing 0ie action would not be entitled to any
relief even if' the party prevails.

But a criminal appeal, even after the defendant has
died, may remain a "present, live controversy." Often,
there will be a financial component, such as restitution,
[**39] to a criminal Judgment, and the appeal will thus
have financial consequences for the defendant's estate.
This situation is analogous to disputes over attomeys
fees in civil cases that are otiierwise moot. In
LaMoureaux v. Totem Ocean Trailer Express, Inc. we
held that such cases may continue.

See United Stales v. Christopher. 273 F.3d 294. 297 (3d dr.

2001) (determining that appellate jurisdiction is not at issue
where "defendant dies after appealing the entry of a judgment
of sentence" because a final order has been entered).

67
Alaska R. Add. P. SIBfa).

O'Callaahan v. State. 920 P.2d 1387. 1388 (Alaska

(Internal quotation marks omitted).

'^G&'Stelnv. Axteli. 960P.2dS99. 601 fAlaska IQBR).

"S5f P.2d839. 840 n.1 lAtaska 1982).

1996)
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Even v^^thout monetary consequences, the appeal Is not
necessarily moot. As discussed above, HN14{^ the
particular sentence a defendant is to receive is but one
component of the administration of criminal Justice.
Ariicfe I. section 12 of the Alaska Constitution provides
that "Jclrimlnai administration shall be based upon the
foiiovnng; the need for protecting the public, community
condemnation of the offender, the rights of victims (rf
Climes, restitution from the offender, and the principle of
reformation." The interests of the victim and the

community's interest In condemning the offender persist
even after the defendant's death.

The defendant's interests also support treating the
appeal as not moot The appeal has important
consequences for the defendant's reputation and estate,
as explained by the former Chief Justice of the Supreme
[**401 Court of Wisconsin:

it is not [defendant's] appeal which is moot, as the
dissent would have it, but rather it is his death
which is moot, because he did not take the potential
erroie of our Justice system Into the grave with him.
These potential errors remain behind to perplex and
confound his relatives, friends, reputation, and the
legal system. Indeed, an important point of the
majority opinion is that these errors remain behind
to worry society at large, because such important
collateral matters as inheritance, insurance benefit
distribution, and distribution of various property may
wind up being conclusively determined without
benefit of a review for error in the potentially
1*765) controlling criminal action.

3. Representation

Though the death of a criminal defendant does not
require dismissal of the appeal for mootness or lack of
Jurisdiction, it creates obvious practical complications for
continuing an appeal. Of immediate concern will likely
be whether, after the defendant dies, his attorney can
continue to prosecute the appeal, if the defendant's
attomey can no longer act as defendant's
representative, [**41] then the appeal may be subject
to dismissal for failure to prosecute. The Court of

Alaska Const, art. I. S 12.

State V. McDonald 144 UWs. 2d 531. 424 N.W.Zd 411. 41R

(Wis. 1988) (Heffeman, C.J., concurring).

^Alaska R. App. P. Sft.5; see ̂ so Maska R. Civ. P. 2Sfa)
(civil case dismissed If no timely motion for substitution Is

Appeals of Maryland thoughtfully discussed this issue, it
first noted that 'Hhe defendant's death, as a matter of
agency iaw, would ordinarily terminate the iawyer-dient
relationship and, with that termination, the authority of
the erst^iie agent... to continue an appeai already
noted." ^ But taken to Its logical extreme, continued the
court, that conclusion would prevent defendant's
counsel from mo\dng for dismissal of the prosecution
and even seeking to abate the conviction. In Cariln v.
State, the Public Defender Agency filed such a motion
before the court of appeals. Because courts allow these
motions, an attorney must have some authority to act on
behalf of a deceased client. The Maryland court further
observed that, "(ajs a practical matter, the role that the
client plays in criminal appeals is very limited."

in the case of a privately retained attomey, the personal
representative of the defendant's esteite can elect to
(X)ntinue the attome/s services. We conclude that the
public defender is also authorized to continue
representing a deceased defendant after the personal
representative of the defendant's estate chooses to
continue the appeai. HN1S(^ The Public Defender Act
provides that "[a]n indigent ["43] person who is under
formal charge of having committed a serious crime and
the crime has been the subject of an initial appearance
or subsequent proceeding, or is being detained under a
conviction of a serious crime" is entitled to "be
represented." ̂  At oral argument, there was debate
about whether the word "person" could include a
deceased defendant. Some courts, when construing
other statutes using the word "person," have held that

made Ibllowing the death of a party); Surland v. State. 392 h/ld.
17. 895 A.2d 1034. 1045 (tad. 200B) (^f no substituted party
comes forth within the time allotted by Rule 1-203fdl
[**42] and elects to continue the appeal, it vdll be dismissed,
not for mootness but for want of prosecution, and, as with any
appeal that is dismissed, the Judgment will remain intact.").

74
Surland: B95A.2d at 1041.104S.

75ld,_at lO^f. The Supreme Court of Idaho, alter noting that
"[a]n attomey In a criminal case may nrrt withdraw fifom
representation of a defendant vin'thout leave of court," held that
an attomey has the authority to file a motion to abate the
conviction of a client that has died during an appeal. State v.
Korsen. 141 Idaho 445. Ill P.3d 130. 132-33 fidahn PflOfil.

Surland. 895A.2dat 1041 n.3: see also Coffman v. State.
172 P.3d 804. 807 fAlaska Add. 2007) (°[^en though It Is the
[criminal] defendant's decision whether to appeal. It is the
attorney's role to decide which issues to raise on appeal.").

^AS 18.85.100(a) (emphasis added).
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"person" can include the deceased ̂  while other courts
have held that it cannot ̂  in the context of appeals on
behalf of deceased defendants, Maryland has allowed
continued representation by the public defender.
Because the purpose of the ["766] Pubilc Defender Act
is to provide representation comparable to
representation by private attorneys, we Interpret the
Public Defender Act to allow continued representation
on appeal after the death of the defendant where the
defendant's estate chooses to proceed with the appeal.

V. CONCLUSION

In State v. Carlin, we REVERSE the order of the court of

appeals granting the motion by Carlin's counsel to
dismiss Carlin's appeal and abate his crlminai
proceedings. We REMAND to the court of appeals to
continue the case for 60 days, during which time Carlin's
estate may move for substitution and to proceed with
the appeal; if no motion is filed, the court of appeals is

directed to dismiss tiie appeal and to leave Carlin's
conviction Intact. In Dale v. State, we DENY the State's
motion to dismiss the appeal and Dale's attorney's
cross-motion for abatement ab initio or to continue the
appeal. Dale's estate has 60 days in which to move for
substitution and to proceed with the appeal; if no motion
Is filed, we will dismiss the petition and leave Dale's
conviction intact.

End of Documenf

"See, e.g., UnUed States v. Mae/eM/ca/a, 612 F.3et 1092
(Bth Ctr. 2010), cert denied, ll/laclel-Aleaia v. United Statos,
131S. at 673,178 L Ed. 2d 501,2010 M. 4168514 (2010);
United States v. LaFalve. 618 F.3d 613. 618 (7th CIr. 2010)

["*44] (l/Ve are also unpetsuaded that because some stales
have drafted identify theft statutes that explicitly mention
deceased individuals, we should not read deceased persons
into the deflnifion of "person" in S1Q28A. That Congress could
have drafted the statute differently does not negate the plain
meaning of the statute as enacted."); State v. Hardestv. 42
Kan. Add. 2d 431. 213 P.3d 745. 749 (Kan. Ann. 2nnQ)

(holding that an identity theft statute's use of term "person"
Included both living and deceased victims of Identity theft).

"See, e.g., Guvton v. PhllHos. 606 F.2d248. 250-51 fSth CIr.
1979).

v. State. 392 l\/Id. 17. 895 A2d 1034. 104S fti/ld.

2006) ("Because counsel, whether private counsel or the
Public Defender, is usually already In the case and, but for the
appeilant^s death, would be obliged to sea it through, we see
no reason why, unless a substituted party obtains other
counsel, counsel already of record should not continue to
prosecute the appeal, as they were employed or appointed to
do.").

®'See li/lcKlnnon v. State. 526 P.2d IB. 22 (Alaska 1974)
("Once counsel Is appointed to represent an Indigent
defendant, whether it be the public defender or a volunteer
private attorney, the parties enter Into [**45] an attomey-dlent
relationship which is no less inviolable than if counsel had
been retained.") (quoting Smith v. Superior Court. 68 Cat. 2d
S47. 68 Cat. Rptr. 1. 440 P.2d 65. 74 (Cai. 1969)).
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Opinion

P1581 r*599] PI Alexander, C.J. - The Court of
Appeals vacated the attempted murder conviction of
Jules Devin because after [*159] his conviction, Devin
died. We hold that because Devin failed to ffle a timely
appeal, it was error to apply the common law rule that
when a crimlrel appellant dies with an appeal pending,
the underlying conviction is abated as If it never
happened. Furthermore, we agree urith the State that
the abatement rule, fimt established in 1914 in State v.
Furth. 82 Wash. 665. 667. 144 P. 907 (19141 is in

conflict vwth modern laws that compensate crime victims

for their suffering. Accordingly, we overrule Furth to the
extent that it vacates challenged convictions
automatically upon an appellant's death, regardless of
whether the unresolved appeal has merit or
whether [***2] compensation Is still owed to victims.

I. FACTS

[**600] P2 On January 4, 2002, Jacqueline Galan ^
was shot In the face and neck while standing in the
driveway of her Burlen home as her three-year-old
daughter sat in the car nearby. At the time of the
shooting, Gaian was engaged In a child custody dispute
with Phillip Devin, the son of Jules Devin. In May 2003,
a jury convicted Jules Devin of the first degree
attempted murder of Galan, his daughter-in-law. On
September 12, 2003, De\rin received a standard range
sentence of 300 months In prison and was ordered to
pay a $ 500 victim penalty assessment to King County.
Restitution to the victim was neither required nor ruled
out at that time. At sentencing, Devin signed a "notice of
rights on appeal" In which he acknowledged his right to
appeal the conviction as well as a sentence outside the
standard range. Clo-k's Papers (CP) at 14. He was
advised that his sentence was Inside the standard range
and that "unless a written notice of appeal is filed wltttin
30 days after the entry.of this judgment (today), the right
of appeal is Irrevocably waived." Id.

[***3] P3 Shortly after Devin was sentenced, Galan
obtained sole custody of her daughter, in
awarding pi60] custody, the court said that Phillip
Devin had cultivated a climate of fear and intimidation
within his family and that his violence and threats
"ultimately culminated in" his father, Jules Devin,
shooting Galan in front of the child. State's Mot. to
Recons. Order Vacating Conviction, App. B at 6.

P4 On December 30, 2003, the King County

^ At the time of the shooting, Ms. Gaian went by her married
name of Jacqueline Devin.
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prosecutor's office notified the court that it was unable to
set a restitution amount for Gaian. The prosecutor
indicated that she "did not want to claim" restitution, that
attempts to reach Gaian had failed, and also that her
health insurer had provided no documentation of its
coverage of her medical costs. CP at 17.

P5 Although DevIn had been notified at sentencing that
any appeal must be filed widiln 30 days, he waited
nearly six months to file a notice of appeal. In his March
5, 2004, notice of appeal, DevIn sought review only of
his sentence, not his conviction. ̂

["•4] P6 About a month later, Devin's newly appointed
appellate counsel was nofified that Devin's notice of
appeal was not timely. On May 3.2004, DevIn moved to
enlarge the time for filing a notice of appeal In an
attempt to cure the timeliness problem.

P7 In his motion to enlarge, DevIn Inaccurately slated
that In his March' 2004 notice of appeal, he sought
review of his conviction, not just his sentence. DevIn
contended in his motion that (1) his trial counsel
reportedly recalled that Devin's family agreed not to
pursue an appeal, but (2) trial counsel "has not said"
whether DevIn himself instructed him to forgo an appeal,
and (3) Devin "never elected not to appeal his case and
apparently assumed a notice of appeal was filed." Mot.
to Enlarge to File Notice of Appeal at 2. Based on these
alleged facts, whidi lacked documentation, Devin
contended that the record did not show that he [*161]
voluntarily waived his right to appeal. The State
opposed Devin's motion, painting out that he provided
no affidavits or sworn declarations from his trial counsel,
himself, or others, supporting his claim that he intended
all along to appeal his conviction. The State asked for a
reference hearing to explore what [***5]
communications took place between trial counsel and
Devin and to determine if Devin voluntarily waived his
right to appeal. ̂

P8 On June 6, 2004, the Court of Appeals remanded
the motion to enlarge to the King County Superior Court

^The notice of appeal said, The Defendant: Jules D. Devin
[sjeeks review by the Court of Appeals of the: sentence
entered on: Sept 12, 2003." CP at 16. It said nothing about
the May 2003 conviction.

^At that time, the State conceded that the record did not
establish a voluntary waiver of Devin's right to appeai. The
State iater argued that such a concession was in error and
that this court is not bound by an erroneous concession
related to a matter of law.

With instructions to hold a ref^nce hearing within 60
days. Although it Is not clear from the record exactly
when Devin died, on November 15, 2004, Devin's
counsel moved to "reverse" Devin's conviction "because
Mr. Devin has died." Appellant's Mot. to Reverse &
Dismiss Conviction at 1. This motion again
inaccurately [**601] stated that Devin's March 2004
notice of appeai was for both his conviction and
sentence. The ccurt was told that Devin's death
occurred "[p]rior to the ordered reference hearing" and
that although the notice [***6] of appeai was untimely,
"the State has not established that the tardy filing of the
notice was the result of a knowing, intelligent and
voluntary waiver of the right" to appeal. Id. at 3, 4. The
motion stated that iiecause Devin died while pursuing
an appeal, his conviction must be dismissed pursuant to
Furth. 82 Wash. 66B.

P9 On February 11, 2005, the Court of Appeals issued
the following brief order: The attorney representing
Jules Devin has moved to reverse his conviction and
remand this case to the superior court for dismissal
because Devin has died. We have considered the
motion and determined that the conviction should be
vacated and tire appeai dismissed." Order Vacating
Conviction and Dismissing Appeal. A month later, the
court issued an equally brief order saying-wlthout
explanation—that the State's motion for reconsideration
was denied.

[*162] P10 The King County prosecutor, on behalf of
the State of Washington, petitioned this court for review
of two Issues: (1) whether the Furth abatement doctrine
should be abandoned in light of modem \rtctim rights
policies and (2) whether the doctrine should apply
where the deceased defendant's notice of appeai was
not timely. [***7] The petition included Galan's swom
declaration that the abatement of Devin's conviction has
distressed her emotionally. She expressed fear that the
abatement could lead to a reopening of the child
custody case, which would aggravate her anxiety about
the possibility of more violence. Amicus curiae, the
attomey general of Washington, supported the State's
position on behalf of crime victims.

11. ANALYSIS

P11 StU^] The abatement rule first surfaced In
Washington more than 90 years ago In FurOt. This court
said in that case. The courts of the country, both state
and Federal, have, with marked unanimity, held that the
death of the defendant In a criminal case pending
appeal, in the absence of a statute expressing the
contrary, permanently abates the action and all
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proceedings under the Judgment." Furth. 82 Wash, a/
'The underling principle is that the object of all

criminal punishment Is to punish the one who committed
the crime or offense, and not to punish these upon
whom his estate is cast by operation of law or
othenvise." Id.

P12 Furth relied partly on the reasoning' of United
States V. Pomerov. 1S2 F. 279 fC.C.DMY.

19071 [***8] rev'd on other grounds sub nom. United
States V. N.Y. Cent. & Hudson River R.R.. 164 F. 324

{2d Cir. 1908). In one of the earliest expressions of the
policy underlying abatement, Pomeroy said that "the
fundamental principle applicable to this (»se Is that the
object of criminal punishment is to punish the criminal,
and not to punish his family." Id . at 282 (emphasis
added).

In this case the defendant was fined $ 6,000. That
money was not awarded as compensation to the
United States. No harm [*163] had tieen done to
the United States. It was imposed as a punishment
of the defendant for his offense. If, while he lived, it
had been coliected, he would have been punished
by the deprivation of that amount from his estate;
but, upon his death, there is no Justice in punishing
his family for his offense.

Id. (emphasis added). Thus, the concem was with
shielding innocent heirs from financial obligations
intended to punish their deceased ancestors,

PI 3 The defendant in Furth had been convicted of
aiding and abetting the receiving of deposits by an
insolvent bank. He was fined $ 10,000 plus costs and
«ras ordered to remain in custody [***9] "until such fine
and costs are paid.'" Furth. 82 Wash, at 667. He died
while his appeal was pending, and both the State and
the executrix of Furth's estate ̂ ked the court to decide
the appeal on the merits, in response, this court
examined Pomeroy and other cases around the country
In vi^ich the atiatement rule was applied and concluded,
'We think the action abated as to the appellant Furth
upon his [**602] death." Id . at 872. Therein,
Washington's abatement rule was born.

P14 Besides Furth, the only published opinion in
Washington appl^ng the abatement rule Is State v.
Banks. 94 Wash. 237. 237-38. 161 P. 118Q fiQ17)

consisting of a mere three paragraphs. The State
contends that In Banks and ̂ rth, this court did not
clearly adopt the doctrine known as "abatement ab

initio," which abates the underlying conviction and not
Just unpaid financial penalties upon the death of an
appellant. Suppi. Br. of Pefr at 13. Thus, the first
question in this case is whether Furth or Banks
embraced the "ab initio" doctrine, if not, the abatement
in this case should have extended only to Devin's $ 500
victirn penalty assessment, if it [***10] remained
unpaid, and not to the underlying conviction.

PI 5 The State points out that in Furth, this court did not
Just declare the action abated due to death but
actually [*164] addressed the merits of the appeal and
reversed the deceased defendant's conviction based on
insufficient evidence. Furth. 82 Wash, at 672. btq This
might suggest that, under the rule announced in Furth,
convictions are not abated unless there is some
meritorious claim of trial court error. But in Banks. 94
Wash, at 238, we darified that we addressed the merits
of the appeal in Furth only because the other
defendants in that case were stiii being tried. We also
said there was no pending trial In the Banks case that
Justified deciding the merits of the appeal in question
there. Id. Then, citing Furth, we concluded (without
discussion) that "Plhe action has abated by the death of
appellant, and must, for that reason, be dismissed." Id.
Thus, Banks suggested that unless vacation of the
deceased defendant's conviction could affect
codefendants stiii to be tried. It is required regardless of
the merits of the pending appeal.

[1] MM/2W?! [2] PI 6 Furthermore,
although [***11] Furth does not explicitly require
vacating of convictions, it discusses several cases in
which the underljnng Judgments were reversed. See
United States v. Mitchell. 163 F. 1014. 101(t.l7 fC.C.D.
Or. 1908): Pomerov. 152 F. at 283: Bavd v. n
Okla. Crim. B84. 10B P. 431 f1910). In citing those
cases as support for abating the "action" in Furth, this
court appeared to embrace the "ab initio" rule. See also
Tim A. Thomas, Annotation, Abatement of .q/ate
Criminal Case bv Accused's Death Pending Appeal of
Convlctlon-Modern Cases. B0A.LR.4th 189. § 2, at 191
(2005) ("[i]t appears that the most frequently stated rule
is that... the prosecution abates from the inception of
the case ...."). HNZ^] In light of Furffi's reliance on
cases applying the "ab initio" doctrine, and the
prevailing common law rule that abatement extends to
the underlying conviction and not Just to financial
penalties, we conclude that Furth announced an
abatement rule consistent wth the "ab initio" doctrine.

B

PI 7 The next question is whether the Furth rule requires
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vacab'on of a conviction even when the

conviction [*165] was not timely appealed. [***12]
Here, the State argues that when Devin died, his appeal
was not "pending," for the purpose of applying the Furth
rule, because (1) he was ad\4sed that if he failed to
appeal his conviction within 30 days of sentencing, his
right to appeal would be irrevocably waived; (2) he
nevertheless waited sbc months to file a notice of

appeal; and (3) before his death, he offered no
declaration or other proof supporting his explanafion of
the delay. Devin's rounsei responds that because Devin
filed a notice of appeal and because the State agreed
that a reference hearing was needed to determine if the
late appeal could proceed, his appeal was in fact
"pending" when he died. Suppl. Br. of Respt at 20.

PIS Boyd, one of the cases discussed in Furth, Is
instructive in determining if Devin's appeal was pending
for the purposes of applying the abatement rule. In
Boyd, the March court said that the prosecution of a
crime abates ""when the accused has taken an appeal /n
the manner prescribed by lav/" and then dies while such
an appeal is pending. Bovd. 3 Okla. Crim. at 68S
(emphasis added) (quoting March v. State. 5 Tex. Ct
Add. 450 (1878)). [^13] By citing Boyd as support for
adopting the abatement rule In Washington, this court
implicitiy agreed with that case that abatement should
apply only [**603] when the deceased appellant filed an
appeal "In the manner prescribed by law." Here, Devin
filed his notice of appeal five months later than
prescribed by RAP 5.2(a). Therefore, Devin's untimely
attempt at an appeal should not have toggered
abatement under Furth.

PI 9 Devin's counsel asserts that if a defendant still has

the right to appeal at death, he should be treated the
same as a defendant whose appeal Is pending because
In either case the conviction Is not 'final." Suppl. Br. of
Resp't at 11,20. For that argument, counsel relies upon
United States v. Oberlin. 718 F.2d 894 {9th Cir. 1983).

In which the court abated the conviction of a man who

committed suicide within hours of receiving a guilty
verdict, before an appeal could be filed. The court said
in that case:

[*1661 [A]t the time of his death, Oberlin
possessed an appeal of right from his conviction.
We condude that, although Oberlin did not die
pending appeal, the effect of his death is the same-
-the prosecution abates [***14] ab initlo. We see
no reason to treat a criminal defendant who dies

before judgment is entered any differently from one
who dies after a notice of appeal has been filed. In

either case, he is denied the resolution of the merits

ofthe case on appeal.

Oberlin. 718 F.2d at 896. But here, unlike in Oberiin
Devin did not miss the chance to file an appeal. He
actually filed one, and chose to appeal only his
sentence, not his conviction. Therefore, even if we
agreed virith the reasoning of Oberiin, we could not fairly
conclude that Devin was "denied the resolution of the
merits" of an appeal as to his guilt. If Devin himself
dedlned to challenge his guilty verdict, why should this
state's courts erase it for him posthumously?

P20 The other flaw in this argument is that it assumes
Devin still had the right to appeal his conviction when he
died. Devin's counsd cites State v. Kells. 134 Wn.2d
309. 949 P.2d 818 fl998). for the proposition that the
right to appeal a conviction exists until the State proves
that the right was waived. We said in Kelis that HN3^
"there can be no presumption In favor of waiver of a
constitutional right," and that [***15] "a criminal appeal
may not be dismissed as untimely unless the State
demonstrates that the defendant voluntarily, knowingly,
and intelligently abandoned his appeal right." Id . at
313. 314. But Kells actually undermines the argument
that Devin still had a right to appeal when he died. That
is because here, unlike In Kells the State has
demonstrated a voluntary, knowing, and intelligent
waiver: Devin was warned that he would irrevocably
waive his right to appeal if he failed to pursue it within
30 days, and yet he did Just that. We are presented with
no evidence to the contrary. ̂ [***16] Furthermore, In
Kells the Issue [*167] was whether the defendant could
voluntarily waive a right that he was not told he had. ̂  In
this case, by contrast, it is undisputed that Devin was
fully informed of the relevant appeal rights. Thus, we

* it Is immaterial whether, at the time that Devin sought to cure
his timeliness problem, his trial counsel had "not said" to
Devin's appellate counsel whether Devin himself agreed with
his Emily's wish to forgo an appeal. Even if this unswom
assertion Is tme, it merely reflects a lack of precision in
communications between Devin's trial and appellate attorneys.
In the absence of an affidavit or declaration establishing that
Da\rin actually told his trial attorney to file an appeal and that
such Instruction was somehow forgotten, misunderstood, or
ignored, we are unable to conclude that Devin did not
voluntarily, knowingly, and Intelligently waive his right to
appeal.

^Specificaily, the defendant asserted he had not waived Ns
right to ai^eal the Juvenile court's dedination order because
he was not told that he maintained such a right after pleading
guilty. Kells. 134 Wn.2d at 312.
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need not be concerned that Devin might have done
something differently with proper notice, in sum, Devin's
counsel is Incorrect In arguing that Devin still had the
right to appeal his conviction v^en he died.

P21 In conclusion, because Devin did not file a timely
appeal of his conviction before his death, his conviction
should not have been vacated simply because he died.
We hold that the Furth rule does not require vacation of
a conviction that was not appealed in a manner
prescribed by law.

P22 Because of our holding that Furth was incorrectly
applied- In this case, we r*604] need not reach the
question of whether to modify or abandon the Furth rule.
However, In light of the extensive briefing on that
question. Its importance to victims rights, and the
likelihood that it vWli come up again, we take this
opportunity to address it.

P23 in debating whether this court should overturn
Furth, the parties in this case have focused on the
doctrine of stare decisis, which requires certain
conditions to be met before a rule is abandoned. Before
we turn to stare decisis, however, we note that
Furth itself envisioned that its abatement rule vrouid
yield to contrary statutes. Furth said, 'The courts . . .
have, with marked unanimity, held that the death of the
defendant in a criminal case pending appeal, in the
absence of a statute expressing the contrary, [*16B]
permanently abates the action and ail proceedings
under the judgment" Furth. 82 Wash, at 667 (emphasis
added). Many years after FurOt was dedded, the
legislature adopted a statute requiring payment of
restitution to victims of felonies. RCW 7.fi9.030. At least
arguably, that statute trumps the Furth abatement rule
because it "expresses" a mandate "contrary" to
abatement of ail penalties and proceedings.

lyA/Sfffi [3] P24 We now turn to the State's request
to abandon the Furth "ab Initio" rule. Witf4i^ "The
doctrine of stare decisis 'requires, a clear showing that
an established rule is incorrect and harmful before it Is

abandoned.'" Riehl v. Faodmaker. Inc.. 152 Wn.2d 138.
147. 94 P.3d 930 (2004) (quoting In re Rights to Use of
Waters of Stranger Creek. 71 Wn.2d 649. 653. 466 P.2d

508 f1970)). Thus, the first question is whether
the "ab initio" rule Is incorrect.

MMWiffi [4] P25 The State and amicus argue that it
■ is incorrect because it Is based on tiie outdated premise
that convictions and sentences serve only to punish

criminals, and not to compensate their victims, indeed,
since FurOi was decided, the people fended
our state constitution to "ensure victims a meaningful
role in the criminal justice sj^em and to accord them
due dignity and resf^ct" by guaranteeing notice and an
opportuni^ to be heard at relevant proceedings. Const.
art, i. S 35. Also, RCW 7.69.030 est^ilshes various

"rights" of victims. Including restitution in ail felony cases
("unless extraordinary circumstances" make restitution
Inappropriate tRCW 7.69.030fisn. rcw 43.2Bomo
creates an office of crime victims advocacy to advocate
for w'ctims' rights. And RCW 7.68.035regiiirRs convicted
defendants to pay "penalty assessments" to counties as
part of a victims' compensation program. Thus, Firth's
fundamental pr]nclple-"that the object of ail criminal
punishment is to punish the one who committed the
crime or offen8e"-simpiy does not reflect ["**19] the
compensation purpose served by restitution and victim
penalty assessments. Furth. 82 Wash, ateei.

[*169] P2e Devin's counsel cites State v. Kinneman
165 Wn.2d 272. 2B1. 119 P.3d 3B0 fponn) for the
proposition that "'restitution is punishmenr rather than
compensation. Suppi. Br. of Respl at 17. This is hfehiy
misleading. Kinneman actually says, "In Washington
restitution is both punitive and compensatory," and
"[rjestitution is at least as punitive as compensatory."
Kinneman. 155 Wn.2d at 279-60. 281. Thus, even
recr^nlzing a strong punitive component to restitution,
the point remains that it also serves a compensatory
purpose and fliat Furth is Incorrect in stating that the
"only" purpose of all criminal punishment is to punish
the offender.

P27 The State and amicus also argue that the "ab initio"
doctrine is incorrect for another reason; it rests on a
presumption that convicted criminals are innocent and
that their pending appeals ultimately would prevail. The
United States Supreme Court said in Herrera v. Collins.
506 U.S. 390. 399. 113 S. CL BS3. 122 L Ed. 2d 20S

f1993).HNePP\ "Once a defendant has been
afforded [*"20] a fair trial and convicted of the offense
for which he was charged, the presumption of
innocence disappears." Similarly, this court has said that
an accused person is presumed innocent "until found
guilty beyond a reasonable doubt." State v. Saiie
Wn.2d 183. 190. 208 P.2d 872 (1949). Consistent with
that holding, we have found no constitutional right to ball
pending appeal. State v. Smith. 84 Wn.2d 498. 499-
500. 527 P.2d 674 (1974). Furthermore, we have
allowed prosecutors to impeach a defendanfs credibility
with a "presumptively I**6051 valid prior conviction"
although it was subject to a pending appeal. State v.
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Murray. 86 Wn.26 16S. 166. 543 P.2d 332 f107R)

These cases estat>lish that there is no presumption of
innocence pending appeal. Accordingly, we conclude
that Furth is incorrect in light of later decisions cutting off
the presumption of innocence after conviction, and in
\riewof modem compensatory statutes.

P28 Devin's counsel defends the correctness of the "ab
initio" docfrine by pointing to its prevalence in federal
appellate court decisions, indeed, the rule that a
conviction [*170] abates on ttie death of the accused
before his [***21] appeal has been decided is "followed
almost unanimously by the Courts of Appeals." United
States V. Christopher. 273 F.3d 294. 297 {3d dr. 2001).

Devin's counsel also argues that 27 states have
adopted the doctrine and that the dominant theme
among decisions in those states "is that an appeal of
right is a fundamental component of the criminal
process, and that without such an appeal the conviction
Is not final." Suppi. Br. of Respt at 7.

• P29 it is true that our state constitut'on guarantees a
right of appeal. State v. Sweet. 90 Wn.2d2B2. 581 P.2d
679 (19781 But Devin's counsel points to no opinion
holding that the constitution also requires abatement of
a conviction when a defendant dies pending an appeal.

P30 Having concluded that the "ab Initio" rule Is
incorrect, we must next determine whether it is also
harmful. The State argues that the rule is harmhJi
because it may deprive crime victims of compensation
required' by law and because of "important collateral
consequences," Including emotional distress, lessened
ability to recover a civil judgment, and potential impacts
on femiiy court proceedings. Pet. for Review at 6.

P31 Recently, at least two courts [***22] have invoked
emotional harm as a reason to depart from common law
abatement rules.

Abatement ab initio allows a defendant to stand as
if he never had been indicted or convicted. The
State points out in its briefing that, while the
defendant will never be able to appreciate the
benefits of abatement, such a result "is particularly
unfair to crime victims who have participated in
often times painful trials only to see a hard won
conviction overtumed ... based upon the arbitrary
timing of the defendant's death."

State V. Korsen. 141 Idaho 445. Ill P.3d 130. 134

(2005) (citation omitted). "[A]batement of the conviction
would deny the victim of the fairness, respect and
dignity guaranteed by these [victims' rights] laws by

preventing the finality and closure they are designed to
provide." Id. at M7ii las-. see also Wheat v. stett*
907 So. 2d 461. 464 (Aia. 200S) (recognizing "'the
callous impacf" tiiat vacating a convi^on "'necessarily
has on the surviving vicfims of violent crime*" (quoting
PeoDie V. Robinson. 298 III. Add. 3d flfifi, 873. 599
N.E2d 1086. 232 III. Dec. 901 (19Qa)W

P32 While Galan apparently declined [***23] to seek
restitution and therefore did not suffer financial harm
fr^om .the abatement in this case, she was shocked and
distressed when Devin's record was wiped clean, and
she fears renewed violence and strife if the child
custody case is reopened. These impacts alone, as
described in her declaration, make the abatement rule
"harmful" as applied here.

P33 Devin's counsel protests that some of the harms
feared by Galan, such as a weakening of her position in
the child custody dispute with Devin's son, may never
come to pass. But this court is not concerned only v^th
certain, identifiable harms. Besides, any harm to Devin's
heirs from restoring the conviction is equally
speculative. Nothing In the record establishes that
Devin's heirs would suffer financially in the atjsence of
abatement. In fact, the only financial obligation reflected
in Devin's judgment and sentence was the $ 500 victim
penalty fee, and nobody has suggested that the fee was
unpaid at the time of abatement or that it would burden
the estate today.

P34 in sum, HW7[¥l the basis of the abatement rule Is
to prevent financial harm to a convicted criminal's heirs.

If our State's goal is to ward off potential harm to
innocent people, it [***24] [**805] makes no sense to
protect the heirs of criminals but not their >rictims. The
Furth rule threatens to deprive victims of restitution that
is supposed to compensate them for losses caused by
criminals. Arh'cie I. section 35 of our state constitution
demands that the victims of crime receive "due dignity
and respect." Therefore, we conclude that both the
"harmful" and "incorrect" prongs of the test for
overcoming stare decisis are met. Accordingly, we
overrule Furth to the extent that it automaticaliy abates
convicfions as well as[*172] victim compensation
orders upon the death of a defendant during a pending
appeal.

P35 In so doing, HAfaflPi we do not preclude courts
from abating financial penalties still owed to the county

There Is no requirement in Furth to find actual harm from
alMng a conviction to stand.
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or State, as opposed to restitution owed to vicflms,
where the death of a defendant pending an appeal
creates a risk of unfairly burdening the defendant's
heirs. We also do not [^25] preclude courts from
deciding a criminal appeal on the merits after the
appellant has died, if doing so is warranted. We decline,
fiiough, to fashion a new doctrine in place of the FurOi
"ab Initio" rule, as suggested by the State and amicus.

ill. CONCLUSION

P36 Forth no longer makes sense in light of victims'
compensation policies enacted since It was decided. It
was Incorrectly applied In this case because the
defendant had no pending appeal of his con^riction when
he died. Therefore, this court reverses the order of the
Court of Appeals vacating the conviction of Jules Devin
and overrules Forth as explained above.

C. Johnson, Maosen, bridge. Chambers, Owens,
Fairhurst, and J.M. Johnson, JJ., concur.

Concur by: SANDERS

Concur

P37 Sanders, J. (concurring) - I concur in the holding
that prosecution of Jules Devin does not abate because
he failed to timely appeal his conviction. However, the
majority's discussion of the merits of the doctrine of
abatement ab initio is obiter dicta in its entirety. 'The
issue to which the statement relates [***2^ was not
before the court and, therefore, the statement did not
and could not announce our adherence to such a rule."
State ex rel. Johnson v. Fonkhooser. 52 Wr\.2d 370.

374.325 P.2d 297 (1958). The doctrine of abatement ab
Initio reflects the Tundamentai principle . . . that the
object of criminal punishment is to punish the criminal,
and not to punish his family."' State v. Forth. 82 Wash.
665. 668. 144 P. 907 (1914) (quoting Unfted States v.
Pomerov. 152 F. 279. 282 (1907). rev'd [*173] on other
groonds sob nom. United States v. N.Y. Cent. &
Hudson River R.R.. 164 F. 324 (2d Cir. 1908)).

Accordingly, prosecution must cease with the death of
the accused. Abatement ab Initio is a venerable fixture
of Washington law, and it remains the law of the State.

End of Document
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Opinion by; Wilner

Opinion

[*19J p*1035I Opinion by Wilner, J.

We are asked in tiiese two cases to revisit what the
appropriate response should be when a defendant,
convicted In a Circuit Court of a criminal offense, notes
a timely appeal to the Court of Special Appeals (or. In a
death [*"21 penalty case, to this Court) but dies before
the appeal is decided.

The law throughout the country seems clear, and by
now mostly undisputed, thaL if the defendant's
conviction has already been affirmed on direct appeal
and the death occurs while the case is pending further
discretionary review by a higher court, such as on
certiorari, the proper course is to dismiss the
discretionary appellate proceeding and leave the
existing judgment, as affirmed, intact. The Supreme
Court has adopted that view, and so have we. See Dove
V. United States. 423 U.S. 325. 96 S. Cf. 579. 46 L. PH.

2d 531 (1976). overruling. In that regard, Durham v.
United States. 401 U.S. 481.483. 91 S. a. 858. flfio PR
L. Ed. 2d 200. 203 (1971)'. Jones v. State. 302 Md. 153.
158. 486A.2d 184. 187 (iSfiRV

There is no such consensus when the death occurs
during the pendency of an appeal of right, however.
From the case law around the country, there seem to be
several basic choices on the menu of options:

(1) Dismiss the appeal as moot and direct as well that
the entire criminal proceeding, from the charging
document through the trial court's judgment, be
abated [***3] (voided).
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(2) Dismiss the appeal as moot and either expressly
leave the trial court's Judgment Intact or say nothing
about the continuing vitality of that judgment (which
presumably \a^II either leave the judgment intact or
resenre the issue for future litigation).

[*201 (3) Dismiss the appeal as moot, abate the
conviction and any purely punitive part of the judgment
but allow one or more adjunctlve aspects of the
Judgment, sudi as an order of restitution and possibly
court costs and fines that have already been paid, to
remain Intact

(4) Resolve the pending appeal, notwithstanding the
death of the appellant, and let the fate of the trial court's
Judgment be determined by the result of the appeal. A
variant of this approach, and perhaps that of (3), Is to
allow the appeal to continue only If, by reason of an
order of restitution or a fine, the appellant's estate has a
financial interest in resolving the validity of the Judgment
and wishes the appeal to continue. A variant of that Is to
allow the appeal to cmntlnue In any case In which a
substituted party Is appointed and elects to continue the
appeal, or counsel of record elects to continue It

(5) Dismiss the appeal as moot and direct [***4] that a
note be placed In the record that the judgment of
conviction removed the presumption of the defendant's
innocence, that an appeal was noted, and that, because
of the deafii of the defendant, the appeal was dismissed
and the judgment was neither affirmed nor reversed.

Each of these options attempts to balance competing
public policies, and advantages and disadvantages.
Justifications and [**103m non-justifications, have been
offered as to each of them. The Federal courts have
mostly adopted the first approach, although some,
including the Court of Appeals for the Fourth Circuit,
have opted for the third, to leave In effect restitution
orders, and, in some of the decisions, fines that already
have been paid have not been disturbed.

A slight majority of the States that have ruled upon the
matter also favor the first approach, although some that
would ordlnariiy abate the entire proceeding have opted
to leave restitution orders in place and thus are really in
the third category. Atmut twelve State courts have
adopted the second option, of either expressly leaving
the Judgment of convicfion Intact or dismissing the
appeal and sajnng nothing about that judgment.
Approximately seven States [***3] have chosen to
proceed [*21] with the appeal if a substituted party
elects to do so, and Alabama, so far alone, has chosen
the fifth approach, which also leaves the judgment

Intact A few courts that have leaned toward the firet
approach have at least considered vi^ether that
approach should be followed If the death was due to
suicide - whether a defendant should get the advantage
of a fiili abatement if he or she effectively frustrated the
appeal and thus created the problem. Most of those
courts have ended up rejecting the distinction. See
United States v. Obarlin. 718 F.2d 894. 896 fdth dr.
1983)-. also Joseph Sauder, Howe Criminal Defendant's
Death Pending Dbect Appeal Affects the \flGb'm's Kght
to Restitution Under the Abatement Ab Initio Doctine,
71 Temple L Rev. 34711898]. Maryland, at this point, is
with the majority, although, as we shall explain, this
Court has yet really to explore and evaluate the
competing public policy considerations and has not
expressly determined vi/hat to do about restitution
orders.

BACKGROUND

Surland

We have consolidated two cases - Surland and Bell. In
May, 2004, Surland was convicted in the [***q Circuit
Court for Anne Arundel County of theft of property under
$ 500, for whidi he was sentenced to one year In jail, all
but ten weekends of which was suspended. The offense
arose from a shoplifting - stealing about $ 65 worth of
razor blades from a drug store. Surland noted an appeal
to the Court of Special Appeals, complaining that (1) the
trial court erred in admitting evidence that. In attempting
to leave die store, he assaulted two store detectives,
and (2) the State failed to prove corporate ownership of
the stolen items. Before the Intermediate appellate court
could resolve the appeal, we granted certiorari,
principally to consider the first Issue.

Just prior to scheduled oral argument, Surland died, and
defense counsel moved that we vacate his conviction
and remand the case w'th instructions to dismiss the
Indlr^ent. Counsel advised that, because the trial court
had not ordered [*22] restitution, no victim's rights
would be affected by such a ruling. The State opposed
the motion, urging that we do no more than dismiss the
appeal.

Bell

In August, 2003, Bell was convicted in the Circuit Court
for Anne Arundel County of first degree murder and
conspiracy to commit [*^7] first degree murder, for
which he was sentenced to consecutive terms of life
Imprisonment, the Imprisonment for the murder being
without the possibility of parole. Although the murder
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victim's parents apparently followed the case closely, no
order of restitution was entered.

Bell noted a timely appeal to the Court of Special
Appeals, but, prior to resolution of the appeal, he died.
His attorney [**1037] moved to dismiss the appeal and
the indictment. The appellate court denied the motion,
without prejudice to renewing It upon a shovinng that no
victims' rights would be prejudiced by the granting of the
motion and that any victim whose rights would be
affected was served with the renewed motion. In April,
2005, counsel filed a renewed motion, seeking the same
relief and contending that he was unaware of any
victim's right that would be relevant and that there was
no requirement In any event to notify victims or victims'
representatives.

The State filed a response, noting that the murder
victim's parents had been closely involved in the trial
proceedings and that they had been informed by the
State of counsel's motion to dismiss. The State agreed
that the appeal should be dismissed but urged [***8]
that the convictions should stand and that the Indictment
should not be ordered dismissed. Although clearly not
parties to the case, at either the trial or appellate level,
the victim's parents, through the Maryland Grime
Victims' Resource Center (MCVRC), also filed a
response in opposition to the motion. They urged that
the court not direct the eradication of the conviction or
indictment but should Instead adopt the view taken by
courts in Idaho and Alabama that such a policy would
be unfair to crime victims.

[*23] The Court of Special Appeals found potential
merit in those responses. By action of its Chief Judge, it
entered an order granting the motion to dismiss the
appeal but remanded the case to the Circuit Court with
instructions "to hold a hearing at which all parties,
Including the victim's parents, are represented, to
determine In the first instance whether [the indictment]
should be dismissed."

Bell, obviously through counsel, filed a petition for
certtorari, seeking review of whether the intermediate
appellate court erred in "disregarding the precedents of
this Court requiring that when an Appellant dies before
resolution of his direct appeal, both the appeal and the
indictment be dismissed," and whether the Chief
Judge of the Court of Special Appeals was authorized to
act alone in remanding the case for a hearing in the
Circuit Court. The State answered the petition, arguing
that (1) the order of the Court of Special Appeals was
correct, (2) certioraii was premature in any event,
because the only issue in real dispute - whether the

Indictment should be dismissed - had not yet been
resolved, but was simply remanded for a hearing, and
(3) if the Chief Judge was without authority to act alone,
the proper relief would be a remand to the Court of
Special Appeals for a hearing before a panel of that
court.

The parents, through MCVRC, also filed an answer to
the petition and a conditional cross-petition of their own.
We granted Bell's petition and denied the parents'
cross-petition.

^ Notwithstanding the denial of their cross-petition, the parents,
through MCVRC, filed an "Appellee's" brief in this Court and
asked for permission to present oral argument, which we
denied. Neither the parents nor MCVRC have any standing or
authority to file an answer to the petition, a ooss-petillon, or a
brief, or to present argument, either in this Court or in the
Court of Special Appeals. They were not parties in the Circuit
Court and they are not parties In the appellate courts.
Although In some legal systems crime victims are treated as
parties to a criminal proceeding and may participate actively in
the proceeding, that is not the case throughout most of the
United States, and it is clearly not the case in Maryland. See
LooezSanchezv. Stefs. 388Md. 214. 224. 879A2dBQf; 7M
120051: Cianos v. Stale. 338 Md. 40R, 410-11. 659 A.2d 291.
293/1995).

The direction in Art. 47 of the Maryland Declaration of Rights
that crime victims be treated vrith dignity, respect, and
sensitivity during ail phases of the criminal justice process,
though important, does not suffice to give victims party status
In criminal cases or, except to the extent expressly provided
by statutes enacted by the General Assembly or Rules
adopted by this Court, the right to act as though they were
parties. Maryland Rule 8-111 defines the parties to an
appellate proceeding as being "the party" first appealing the
decision of the trial court (appellant) and "the adverse party"
(appellee). In crnninal cases, absent a special intenrentlon for
such limited purposes as enforcing a right of public access
(see News American v. State. 294 Md. 30. 40^1. 447 A.2rl
1264. 1269-70 /1982): Baltimore Sun v. Colbart. 323 Md. gflfl
593 A2d 224 /1991}). those parties would be the State and
the defendant. The Rule does not afford persons who were not
parties in the trial court party status In the appellate court
Maryland Roles 8-302(c} and 8-303/d) make clear that only a
party may file a petition for certiorari or an answer to such a
petition. HN2s9\ The proper procedure to be followed by a
non-party who wishes to present a point of view to an
appellate court Is to seek permission to file an amicus curiae
brief pursuant to Maryland Rule 8-511. The Court of Special
Appeals should have stricken the MCVRC's response to BeH's
renewed motion to dismiss. We shall strike Its answer, cross-
petlfion, and "appellee's" brief.
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[*241 r**103fl1 D1SCUSSI0NI

Mootness of the Aopeat

As noted, most of the courts, vWiatever their view as to

abating all or part of the Judgment, seem to agree that,
upon the death of the defendant, the pending appeliate
proceeding should be dismissed as moot. Few, if any, of
them discuss why the appellate proceeding is moot;
they just hoid that it is, usually for no articulated reason
other than that other courts have said so. A few courts

have concluded, udthout much discussion, that they lose
jurisdiction when the defendant dies. See State v.
Krieohbaum. 219 Iowa 457. 258 N.W. 110. 113 flowa

1934). We shall reserve comment on the mootness

issue for our discussion of the fourth option.

The Rationales

Two principal rationales have been offered to support
the view that, when a defendant dies during the
pendency of an appeal of right, the entire criminal
proceeding should be abated ab tnjOo. The first and
predominant one rests on the notion that, when a
conviction is appealed, it loses finality until the appeal is
resolved and should not be permitted to stand [*2S]
when the defendant's death prevents the appellate court
from adjudicating the validity of the conviction.
Courts [*^11] have expressed this rationale in different
ways, but ail to the same effect. ̂

^See, for example. People v. Valdez 911 P.2d 703. 704
(Colo. Add. 1996) ("an appeal is an integral part of our system
of adjudicating guilt or innocence and defendants who die
before the conclusion of their appellate review have not
obtained a final adjudicafa'on of guilt or innocence"); United
States V. Moehlenkamp. 557 F.2d 126. 128 (7th CIr. 1977)

(same); State v. Hoxsle. 1997 SD 119. S70 N.W.2d 379. 382
(S.D. 1997): Howell v. United States. 465 A.2d 1371. 1372

(D.C. 1983) ("A Judgment of conviction Is not considered final
unfit any appeal of right which Is filed has been resolved
because the possibility of reversal endures until that point");
State V. Campbell. 187 Neb. 719. 193 N.W.2d B71. B72 (Neb.

1972) (same); Stete v. Marzllli. 111 R.I. 392. 303 A.2d 367.
368 (PI 19731 (same); State v. Morris. 328 So. 2d 65. 67 (La.
1976) (interest of defendant's sun/Mng family in preserving
reputation of deceased defendant is "of sufficient legal
significance to require that a judgment of conviction not be
permitted to become a final and definitive Judgment of record
when its validity or correctness has not been finally
determined because tiie defendant's death has (»used a

pending appeal to be dismissed"); United States v. Estate of
Parsons. 367 F.3d 409. 414 (Sth CIr. 2004) (appeal tests
"previously unforeseen weaknesses In the state's case or

[***12] The second rationale, as articulated in United
States V. Estate of Parsons. 367 F.3d 409. 414 (Sth CIr.

2004). "focuses on the precept that the criminal justice
system [**1039] exists primarily to punish and cannot
effectively punish one who has died." Many of the courts
adopting the full abatement approach note that
justification as well. See Carver v. State. 217 Tenn. 482.
398 S.W.2d 719. 720 (Tenn. 1088)-.

"One of the cardinal principles and reasons for the
existence of criminal law Is to punish the guilty for
acts contrary to the laws adopted by society. The
defendant in this case having died Is relieved of all
punishment by human hands and the determination
of his guilt or Innocence is now assumed by the
ultimate arbiter of ail human affairs."

See also People v. Valdez. 911 P.2d 703. 704 (Colo.

Add. 1996): State v. Holland. 1998 MT 67. 288 Mnnf

164. 9BSP.2d 1360.1361 (Mont. 1998).

[*2G{] A slight majority - and an increasingly smaller
majority - of the courts that have considered the matter
adopt this full abatement approach. Some of the courts
allude to one or both of these rationales for their
decision: others give no 1***13] reason other than to
follow vi^at other courts have done.

Two rationales have also been offered for the opposite
view, of dismissing the appeal but leaving either the
entire judgment or at least non-punitive aspects of It,
such as compensatory restitution orders, intact (Options
2,3, and 5). The first responds to the view of the courts
favoring the full abatement approach that a conviction is
not final until the appeal Is resolved. It stresses that (1)
a conviction erases the presumption of innocence, and
(2) trial court judgments are presumed to be regular and
valid. After conviction, a defendant is no longer
presumed innocent but, indeed. Is presumed guilty. See
McCoy V. Court of Appeals of Wisconsin. 486 U.S. 429.

436. 108 S. Ct. 1895. 1900. 100 L. Ed. 2d 440. 461

11988) ("After a judgment of conviction has been
entered, however, the defendant is no longer protected
by the presumption of innocence."); Herrera v. Collins.
506 U.S. 390. 399. 113 S. Ct. 853. 859. 122 L. Ed. 2d

203. 216 (1993). Convictions therefore do have

significance and should not be treated as
Inconsequential simply because the defendant has died.
As noted in Whitehouse v. State. 266 Ind. 527. 364

N.B.2d 1015. 1016 (Ind. 1977V [***14]

outright errors at trial" and "under this rationale, neither fiie
state nor affected parties should enjoy the fruits of an untested
conviction").

124



Surland v. State

Page 5 of 12

'The presumption of innocence fails with a guiity
verdict. At that point in time, although preserving ali
of the rights of the defendant to appeiiate review,
for good and sufficient reasons we presume the
judgment to be valid, until the contrary Is shown. To
wipe out such a judgment, for any reason other
than a showing of error, would benefit neither party
to the litigation and appears to us likely to produce
undesirable results in the area of survivor's rights in
more instances than it would avert an injustice."

See also Wheat v. State. 907 So. 2d 461. 462 (Ala.

2005) ("A conviction in the circuit court removes the

presumption of innocence, and the pendency of an
appeal does not restore that presumption"); People v.
Peters. 449 Mich. 515. 537 N.W.2d 160. 163 (Mich.

1995) (The conviction of a criminal defendant [*27]
destroys the presumption of innocence regardless of the
existence of an appeal of right. We therefore find it
inappropriate to abate a criminal conviction"); Slate v.
Clements. 668 So. 2d 980. 981-82 fPia. 1996) ("[A]
judgment of conviction comes for review with a
presumption in favor of its regularity or [***15]
correctness . . . We therefore conclude . . . that the
death of the defendant does not extinguish a
presumably correct conviction and restore the
presumption of innocence which the conviction
overcame").

Although rarely articulated, that view tacitly takes into
account and gives credence to two underlying precepts:
first, that to obtain the conviction under review, the State
was obliged to prove, and presumptively [**1040] did
prove, each element of the offense, including criminal
agency, beyond a reasonable doubt, either to an
impartial jury selected in accordance with the legal
requirements or to a judge who is presumed to know the
law; and second, that, at least where the defendant was
represented by presumably competent counsel, every
chaiiengeable aspect of the State's case was subjected
to scrutiny and challenge.

A second concern expressed by courts in this camp
arises from the collateral consequences of abating the
judgment in its entirety - principally the eradication of
restitution orders entered to compensate victims but
also, in some instances, court costs, fines, and
limitations on inheritance. That rationale was explicated
in State v. Korsen. 141 Idaho 445. 111 P.3d 130 (Idaho

2005). [***16] where the court observed that, in light of
recent legislation requiring that criminals bear the
economic burden of their criminal activity, including
restitution to compensate their victims, "a criminal

conviction and any attendant order requiring payment of
court costs and fees, restitution or other sums to the
victim, or other similar charges, are not abated, but
remain intact"); United States v. Dudley. 739 F.2d 175
(4th dr. 1984): Matter of Estate of Vlaliotto. 178 Ariz.
67. 870 P.2d 1163. 1165 (Ariz. Ann Ifl.O.I)

The courts Impressed with this second rationale, of
giving effect to legislative efforts mandating
compensation to victims [*28] through restitution
orders, may differ as to whether the entire judgment
should be left intact or only essentially non-punitive
compensatory aspects of the judgment, but they are
united in opposing the automatic full abatement
approach. When joined by those courts that permit the
appeal to proceed, which, at least to some extent, is
also antithetical to an automatic abatement approach,
they may, indeed, represent an equally well-established
view disfavoring automatic full abatement.

At least seven States have concluded [***17] that the
only fair and practical way to resolve the competing
concerns or policies is to permit the appeal to proceed,
despite the defendant's death, and allow the fate of the
Judgment to hinge on the result. The courts adopting
that approach accept the view of the abatement courts
that an appeal of right is an integral part of a defendant's
right to a final determination of the merits of the case but
also observe that, because of coilaterai effects of the
conviction, including restitution orders, society too has
an Interest in having a complete review of the merits,
once an appeal Is noted. This was well explained in
Gollott V. State. 646 So. 2d 1297.1304 (Miss. 19941

where, after reviewing the competing points of view and
its own prior decisions, the Mississippi court observed:

"Full review Is the only way to preserve the
presumption that the conviction is valid until
overturned on appeal, while simultaneously
preserving the vested right of the criminal
defendant to his appeal. This rule also protects
society, third parties, and the decedent's estate
from being subjected to the force of a hollow
conviction - one that remains a presumption for
having not been [***1B] fully adjudicated."

See also State v. Makaila. 79 Haw. 40. 897 P.2d 967
(Haw. 1995): State v. Jones. 220 Kan. 136. 551 P 7ri
801 (Kan. 1976): State v. Salazar. 1997 NMSC 44. 19.a
N.M. 778. 945 P.2d 996 (N.M. ■/■0.Q7)- State v.
McGettrick. 31 Ohio St. 3d 138. 31 Ohio B. 296. .^0.0
N.E.2d 378. 381 (Ohio 1987) ("It is in the interest of the
defendant, the defendant's estate and society that any
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challenge initiated by a defendant to the regularity of a
criminal proceeding be fully reviewed and decided by
the appellate process"); Commonwealth v. Walker.
r*29l 447 Pa. 146. 288A.2d 741. 742. n.1 (Pa. 1972)'.

Commonwealth r**104n v. Bizzaro. 370 Pa. Suoer.

21. 635 A.2d 1130 (Pa. Super. 1987k State v.

HacDonald. 144 l/Ws. 2d 531. 424 N.W.2d 411. 414 (Wls.

198B).

Obviously, those courte do not accept the assumed but
unexplained, blanket notion that the appeal
automatically becomes moot upon the defendant's
death and must, for that reason, be dismissed.

There are at least two possible reasons to consider the
appeal as moot when the defendant-appellant dies. One
Is that there is no one to pursue It. That Is more
obviously ["**19] the case, of course, in the extremely
rare circumstance, at least in Maryland, where the
appellant is appearing pro se. Even, as is almost always
the case In the Maryland appellate courts, the defendant
is represented by counsel, the defendant's death, as a
matter of agency law, would ordinarily terminate the
lawyer-client relationship and, with that termination, the
authority of the erstwhile agent to continue to act for the
defendant. See Brantlev v. Fallston Hospital. 333 Md.

507. 511. 636 A.2d 444. 446 (1994): Switkes v. John

McShain. 202 Md. 340. 348. 96A.2d 617. 621 f19S3i. In

Brantley, quoting, in part from Switkes, we observed;
"Ordinarily, under well-established principles of
agency law, an agent's authority terminates upon
the death of the principal. . . The lawyer-client
relationship is not excepted from this rule... Thus,
we have specifically held that an attomey has no
authority to note an appeal on behalf of a client who
has died."

If, because of the termination of the agency relationship,
the lawyer has no authority to note an appeal on behalf
of a dient who has died, that termination would
presumably abrogate [***20] as well any authority,
which exists solely by virtue of the agency relationship,
to continue an appeal already noted. That conclusion,
v/hich ordinarily would follow from the stralghtfon/vard
application of principles of agency law, does not fit so
well in this context, however, for, if we were ̂ithfuliy to
apply that notion, counsel in these cases would have
had no authority to move for dismissal of the appeal
(and certainly no [*30] authori^, in Bell's case, to file a
petition for certbrari) or to present written or oral
argument on behalf of their dead clients. Aifiiough we
have never applied the Rule in this context, we do note
Maryland Rule 1-331:

Unless othenvlse expressly provided and when
permitted by law, a party's attorney may perform
any act required or permitted by these rules to be
performed by that party. When any notice Is to be
given by or to a party, the notice may be given by or
to the attorney for that party."

We shall not address here whether, if counsel's
authority to file motions and petitions and appear and
present argument on behalf of a dead client rests on
Rule 1-331. that Rule may also provide authority as well
to pursue on the client's behalf an [***21] appeal
previously noted by the client. ̂

[**1042] In civil cases, if a party dies during the
pendency of an appeal, [***22] the Rules provide for
the appointment or naming of a substitute party, usually
a personal representative, to carry on the appeal. See
Maryland Rules 8-401 and 2-241. Rule 1-203fd)

complements that right by automatically suspending all
time requirements applicable to the deceased party from
the date of death to the earlier of sbcty days after death
or fifteen days after the appointment a personal
representative by a court of competent Jurisdiction.

/^though there are some distinctions in this regard
between civil and criminal appeals, Rule 1-203fd)
applies to civil and criminal proceedings. In both the trial
and appellate courts, [*31] and most of the courts that
have opted to allow a criminal appeal to continue have
invoked their analogues to Rules 8-401 and 2-241 and
permitted a personal representative or other proper
person to stand in the shoes of the appellant. See State
V. McGettrlok. suora. 509 N.E.2d 378: Go/toff v. State,

supra. 646 So. 2d 1297: State v. Makaila supra. 897

P.2d 967. In State v. Salazar. suora. 945 P.2d 996. the
court appointed defense cx)unsei as the substituted
party for purposes of pursuing [***23] the appeal. The

As a practical matter, the role that the client plays in criminal
appeals Is very limited. The defendant-appellant can always
choose to dismiss the appeal, of course, but that seldom. If
ever, happens, and If It does, the Judgment wrtll remain intact
in the eariy stages of an appeal, the defendant may tie able to
assist his or her attomey in selecting the issues to raise, and
occasionally, but rarely, represented defendants will file a pro
se brief in the Court of Special Appeals. Once the briefs are
filed, however, the defendants role is a minuscule one. The
defendant is rarely in court when the case is argued, and, in
the Court of Special Appeals, many of ttie criminal appeals are
submitted on brief in any event; there Is no oral argument
Other than elecb'ng to dismiss the appeal, once the briefs have
been filed, there is little or nothing that the defendant can do to
influence the decision.
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McGetlrlck and GolloU courts (Ohio and Mississippi} did
not opt for an automatic continuance of the appeal but
instead allowed some time to determine whether either

the defendant's estate or the State desired to have the

appeal continue and, if so, to designate a personal
representative as a substituted party. Under their
approach, if a substituted party is not named within the
time allowed, the appeal is dismissed and ail
proceedings are abated ab initto. Abatement Is regarded
as a "debuit."

A second reason why the appellate proceeding may be
regarded as moot when the appellant dies is because
there Is often, though not always, no effective relief that
the appellate court can provide. If there Is no collectible
fine, judgment for court coste, or restitution order and no
inheritance rights are affected by the conviction, neither
affirmance nor reversal (nor modification) of the
Judgment vdll have any practical effect. If affirmed, the
Judgment cannot be executed; a dead defendant
obviously cannot be imprisoned or made to satisfy
conditions of probation, if reversed, there can be no
retrial and no practical benefit to the defendant. Only
where the [***24] appellate decision may affect the
prospect of collecting from the defendant's estate or
property a fine, costs, or restitution or nullify some
impediment'to Inheritance can there be said to be
possible effective relief that the court could provide. If, in
a given case, the appellate decision could affect the
continuing vitality of that aspect of the judgment, the
appellate proceeding may not be moot for want of an
ability to provide effective relief.

r*32T Existing Matvland Law

The question of what to do when a defendant In a
criminal case dies while an appeal of right is pending
has been before this Court on a number of occasions. It

first surfaced In Frank v. State. 189 Md. 591. 596. 56

A.2d 810. 812 (1948). wrfiere two defendants were

convicted of bookmaking and appeaied. One of the
defendants, Frank, died while the appeal was pending.
The Court found error in die admission of unlawfully
seized evidence and, as to the other defendant,
reversed and awarded a new trial. As to Frank, the
Court said only "his case abates" and "his appeal will
therefore be dismissed." The mandate was "Judgment
reversed as to David Mazor, and a new trial awarded.
Appeal dismissed [***25] as to Ben Frank." In that
case, of course, there could be no retrial of Frank in any
event, so abatement was simply a recognition of reality.
In [**1043] announcing that result, the Court cited List
V. Pennsylvania, 131 U.S. 396, 9 S. Ct. 794, 33 L Ed.

222 (1833) and Menken v. Mania, 131 U.S. 405, 9 S.
Ct. 794, 33 L. Ed. 221 (1889), both criminal cases In
which the appellant died while appeals were pending
before the Supreme Court on writ of error, in which the
Court, when apprised of the death, stated that the cause
"has abated" and dismissed the writ of error.

The Issue arose again In Porter v. State. 293 Md. 330.
444A.2d 50 (1982) and Thomas v. State. 294 Md. 625.

451 A.2d 929 (1982). In both cases, the appellant died
afier his conviction had been affirmed by the Court of
Special Appeals and while the matter was pending In
this Court follovtring the grant of certiorari. On consent
motions, in one case filed by the State and in the other
by defense counsel, in which tx>th sides stipulated that
the convictions should be vacated and the Indictments

dismissed as moot, this Court granted that relief.

In Jones v. State. 302 Md. 1S3. 486 A.2d 184

f1985). [***26] however, where that Issue was
contested, we declined to follow Porter and Thomas and
Instead adopted the Supreme Court's view in Dove v.
United States, suora. 423 U.S. 325. 96 S. Ct. 579. 46 L.

Ed. 2d 531. that, when the death occurs following an
affirmance of the conviction and while the matter Is
pending [*33] discretionary review, the proper
response is simply to dismiss the appellate proceeding
as moot and allow the trial court judgment, as affirmed,
to stand. When Jones was decided, the clear majority
rule. In both tiie Federal and State courts, was that,
when death occurs during the pendency of an appeal of
right, the entire criminal proceeding should be abated.
Many of the cases departing from that view had not yet
been decided; only two. State v. Morris, suora. 328 So.
2d 65. and WhUehouse v. State, suora. 364 N.E.2ri

1015. were even mentioned. In a footnote, 302 Md. at
157. n.1.4B6A.2d at 186. n.1. After revievring the cases
distinguishing appeals of right from cases pending
discretionary review, the Court announced Its
agreement with that distinction and observed:

"Where the deceased criminal defendant [***27]
has not had the one appeal to which he is
statutorily entitled, it may not be fair to let his
conviction stand. But, on the other hand, where the
right of appeal has been accorded and the Court of
Special Appeals has decided that there was no
reversible error, no unfairness results In leaving the
conviction intact even though an application for
further review has not been resolved when the
defendant dies. The mere possibility that this Court
might have reversed the conviction is not sufficient
ground to order dismissal of the entire indictment."
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ld.Bt15B,4B6A.2dat187.

In Russell V. State. 310 Md. 96. B27A.2d 34 f19B7). the

Issue arose In a different context. After a verdict of guilty
was returned, 8ie trial court granted the defendant's
motion for new trial. The defendant then moved to

dismtes the indictment, contending that the grant of a
new trial amounted to a determination that the evidence

presented at the first trial was legally insufficient and a
retrial would constitute placing him in double Jeopardy.
That motion was denied, an appeal was taken, the
Court of Special Appeals affirmed, this Court granted
certlorari, and the [*^8] defendant died while the case
was pending here. Distinguishing Jones, we concluded
that there had never been a Judgment of conviction and
that, when [*34] Russell died, his status was that of a
defendant awaiting trial. Without citing any authority, the
Court stated that "where the accused dies virile
awaiting prosecution or while a direct appeal Is pending,
the prosecution [**1044] will abate, and If there has
been a conviction it will be abated." (Emphasis added).
The Italicized language Is, of course, relevant in these
appeals, although it was obviously dicta in Russell.

The case that clearly places Maryland In the abatement
camp is Trindle v. State. 326 Md. 25. 602 A.2d iPap
(1992). Trindle was convicted In Circuit Court and
appealed to the Court of Special Appeals. As is the case
with Surland, we granted certiorarl prior to any decision
by the intermediate appellate court and Trindle died
while the case was pending here. Noting that ̂ ct and
clfa'ng only Jones, which was not directly on point, we
held that "all Issues [Thndle] had raised are moot" arid
that, as he had not had the one appeal to which he was
entitled, "his convictions and sentences shall [***29] be
vacated, and the cases remanded with directions to
dismiss the criminal Informations filed against him as
moot" Id. at 30. 602 A.2d at 1234. The question now
before us Is whether to overrule that aspect of Trindle
and adopt a different approach.

Conclusion

Although the holding In Trindle is certainly precedent,
this Is the first time that this Court has really examined
the different approaches and competing policies in the
light of the current landscape, a landscape that is not
entirely the same as It was when Jones and Trindle
were decided. We are convinced that neither of the two
rigid polar approaches - automatic abatement of the
entire criminal proceeding ab inltlo or dismissing the
appeal and leaving the Judgment intact without any
prospect of critical review - constitutes a proper balance
of equally Important concerns. The former disregards

entirely the presumptive validity of the conviction, which,
for the reasons already noted, should not be so casually
Ignored. On [*3Q the other hand, whether or not a
conviction should be regarded as non-final once an
appeal is filed, as fiie abatement ab InSto courts seem to

assume, it[*"30] certainly Is subject to reversal,
vacation, or modification if the appellate court finds merit
In any of the challenges made by the appellant, and,
despite the low rate of actual success on direct appeal,
the court should not dismiss that possibility out of hand.

Because, [***31] In Maryland, fines and costs are part
of the criminal Judgment, as Is restitution (see Grev v.
Allstate. 363 Md. 445. 76B A.2d 891 f2nni)\ we can
find no Justifiable basis In Maryland law for the third
approach, of parsing the Judgment of con\riction,
vacating certain parts but not others. If either of the
rationales for abatement ab inltlo are to prevail, the
entire Judgment must be vacated.

tifiSlTl We concur. In part, with those courts that
permit the appeal to continue. If the defendant's estate
wishes it to continue. We do not agree that fAe Stefe
should be empowered to have a substituted party
appointed for the defendant, however, and, by that
device, cause the defendanfs appeal to continue when
the defendant's estate does not wish it so. In
furtherance of that view, we do not agree that
abatement ab initto should be the default. That, In
[**104§] our view. Is not at all the proper balance;
indeed, there would be little or no Incentive for the
defendant's estate to opt to continue the appeal if, by
not doing so, there will be a full abatement. The
presumption ttiat the Judgment of conviction is valid
should permit It to remain In effect unless, at the
defendant's election, exercised by a substituted
party appointed by the defendant's estate for the
defendant's benefit, the appeal continues and results in
a reversal, vacation, or modification of the Judgment.

The presumption of validity, which is a legal precept, is
consistently confimed empirically. The most recent Annual
Reports of the Maryland Judldary (FY 2001 through 2004)
show that only nine to fourteen percent of the crltrilnal appeals
to the Court of Special Appeals result In reversals, either In
whole or in part - that 64% to 67% of the Judgments are
affirmed, 13% to 18% of the appeals are dismissed, and 4% to
9% result in some other disposition. The success rate In
appeals of right is quite low. Indeed, Ironically, the reversal
rate is much higher In this Court on cerfiorari review - between
38% and 60% In the same four-year period - yet, if the
defendant dies while the case is pending In this Court, the
Judgment will remain Intact

128



Page 9 of 12
Surland v, State

[*36] We opt for the following; HWflPi Upon notice of
the death of the appellant and In conformance with Md.
Rule 1-203(d). ail time requirements applicable to the
deceased defendant and the setting of the case for
argument (if that has not already occurred) will be
automatically suspended In order to allow a substituted
party (1) to be appointed by the defendant's estate, and
(2) to eiect whether to pursue the appeal. If a
substituted party is appointed and elects to continue the
appeal, counsel of record will reman In the case, unless
the substituted party, contemporaneously with the
election, obtains other counsel. If no substituted party
comes forth wrfthin the time allotted by Rule 1'203fd)
and elects to continue the appeal. It will be dismissed,
not for mootness but for want of prosecution, and, as
with any appeal that Is dismissed, the Judgment will
remain intact.

Although none of the various approaches Is perfect, this
one. It seems to us, comes the closest. It preserves both
the presumptive [***33] validity of the Judgment and the
ability of the defendant, through a substituted party
appointed for his or her benefit, to maintain the

defendant's challenge to it. It protects the Interests of
both parties and of ̂ e public generally and, because
there are so very few instances In which the problem
arises, should create no appreciable burden for anyone.
^ No matter which approach is taken, the defendant,
who is dead, can suffer no further punishment and reap
no further reward, whether the Judgment Is vacated or
not. If the defendant's survivors wish to pursue the
appeal, to preserve the defendant's estate against a
claim for some fine, costs, or restitution, to clear the
defendant's record and reputation, or to vindicate some
legal principle that was Important to the defendant, they
should be free to do so In place of the defendant, who
would have maintained the appeal had he or she
survived. If no substituted party vn'shes to proceed, no
[*37] one Is hurt If the appeal is dismissed and the
Judgment remains intact, as it would with any dismissal.
Because counsel, whether private counsel or the Public
Defender, Is usually already in the case and, but for the
appellant's death, would [^34] be obliged to see it
through, we see no reason why, unless a substituted
party obtains other counsel, counsel already of record
should not continue to prosecute the appeal, as they

Although a substituted party obviously cannot be subjected
personally to any punitive or monetary aspect of the judgment
of conviction rendered against the defendant, that party may
become Rable for appellate court costs, as the defendant
would have, if the judgment is affirmed and the appellate court
assesses costs In the normal manner.

were employed or appointed to do.

IN SURLAND, NO. 8. MOTION TO VACATE
CONVICTION AND SENTENCE AND REMAND FOR
DISMISSAL OF INDICTMENT DENIED; CASE TO BE
CONTINUED FOR 60 DAYS; IF WITHIN THAT
PERIOD SUBSTITUTED PARTY IS DULY
APPOINTED AND ELECTS TO PROCEED WITH
APPEAL, CASE WILL BE RE-SET FOR ARGUMENT
ON THE MERITS; OTHERWISE. APPEAL WILL BE
DISMISSED AS OF [**1046] COURSE, COSTS TO
BE PAID BY PUBLIC DEFENDER.

IN BELL, NO. 45, JUDGMENT OF COURT OF
SPECIAL APPEALS VACATED; CASE REMANDED
TO THAT [***35] COURT WITH INSTRUCTIONS TO
CONTINUE CASE FOR 60 DAYS; IF WITHIN THAT
PERIOD SUBSTITUTED PARTY IS DULY
APPOINTED AND ELECTS TO PROCEED WITH
APPEAL, CASE SHALL BE SET FOR ARGUMENT
ON THE MERITS; OTHERWISE, APPEAL TO BE
DISMISSED, COSTS TO BE PAID BY PUBLIC
DEFENDER.

Dissent by: Greene

Dissent

Dissenting Opinion by Greene, J., which Bell, C.J., and
Cathelt, J., Join

Respectfully, I dissent:

The majority seems to acknowledge that, for more than
fifty-seven years, the law in Maryland has been that if
the a defendant dies during the pendency of an appeal
of right, as opposed to a discreb'onary appeal, the
appeal is dismissed as moot, the conviction is vacated
and the underlying Indictment, [*36] as weli, is
dismissed as moot. Trlndle v. State. 326 Md. 2S. 605
A.2d 1232 (1Q92): Jones v. State. 302 Md. 153. 15B.
486A.2d 184, 187 (1985) (noting that It is unfair to let a
conviction stand "where the deceased criminal
defendant has not had the one appeal to which he is
statutoriiy entitled . . Russell v. State. 310 Md. 9B.
527 A.2d 34 ri987): Frank v. State. 189 Md. 591. .58

A.2d 810 (1Q48). Further, the majority points out that,
[***36] because the defendant's appeal is dismissed as
moot, it may not be fair and in the interest of Justice to
let his conviction stand.

The rule foilowed by the majority of state and federal
Jurisdictions is that when a criminal defendant files an
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appeal of right and dies pending tfie appeal of his or her
conviction, the appeal Is dismissed and the prosecution
abates ab initio. See Tim A. Thomas, Abatement of
State Criminal Case by Accused's Death Pending
Appeal of. Conviction - Modem Cases, 80 A.L.R.4ih 189
(1990) (for a collection of the states following this
majority rule). See also United States v. Moehlenkamo.
557 F.2d 126. 128 (7th CIr. 1977) (explaining that the
Interests of justice require that the conviction not stand
without determination of the merits of an appeal).

in my view, because petitioners, Suriand and Bell, filed
appeals of right that were undecided at the time of their
deaths, their convictions were not entitled to any degree
Of flnajlty as a matter of law. Pursuant to Maryland
statutory law, both defendants were entitled, as a matter
of right, to appeal their convictions. See Md. Code
(1974, 2002 Repl. Vol.), S 12-301 of the Courts and
Judicial Proceedings Article. r***371 In the interests of

justice their convictions should not stand without a
resolution of the merits of their appeals and any
resolution Is impossible by virtue of their deaths. See
People V. Matteson. 75 N. Y.2d 745. 551 N.E2d 91. 92.

551 N.Y.S.2d 890 (N.Y. 1989) (holding that a
defendant's suicide while his appeal of right was
pending abates the appeal and ail proceedings In the
prosecution from Its Inception because "the death
places a defendant beyond the court's power to enforce
or reverse the judgment of conviction, thereby
preventing effective appellate review of the validity of
the conviction") (Stations omitted) [*39] . A majority of
the federal courts of appeal have concluded that an
appeal of right Is an integral part of the system for
adjudicating guilt or Innocence, and if a defendant dies
before appellate review Is completed, the defendant has
not obtained final adjudication of the appeal. See United
State V. Poaue. 305 U.S. Add. D.C. 224. 19 F.3d 663.

665 (D.C.CIr.1994) (recognizing [**1047] the holdings
of the Second, Fourth, Fifth, Sixth, Seventh, Eighth,
Ninth, Tenth, and Eleventh Circuits affirming that
abatement ab initio is the law). The universal rationale
for [***3^ holding that death abates all proceedings In
the prosecution from its Inception seems to be that "the
interests of justice ordinarily require that . . . [a
defendant] not stand convicted without resolution of the
merits of his appeal, which Is an "Integral part of [our]
system for finally adjudicating [his] guDt or innocence."
United States v. Moehlenkamp. 557 F.2d 126. 128 (7th

CIr. 1977) (citing Grimn v. Illinois. 351 U.S. 12. 18. 76 S.
Ct 585. 590. 100 L. Ed. 891 (1956)).

Recently, the Supreme Court of Alabama applied the
abatement rule to a case Involving the death of a

criminal defendant occurring during the course of an
appeal of right. The court held that the defendant's
conviction abated upon his death. £x oarfe Estate of
Cook. 848 So. 2d 916 (Ala. 2002). ̂ The Supreme Court
of Alabama acknowledged that states have provided
various policy reasons in support of the abatement rule:

Our review of the jurisprudence of other states
shows that a majority follow this same rule, and
some have provided [*40] compelling policy
reasons in support thereof. See People v.
Robinson. 187 III. 2d 461. 719 N.E.2d 662. 663.

241 III. Dec. 533 (III. 1999) r***a9i ("the purpose of
criminal prosecutions is to punish the defendant;
continuing criminal proceedings when the
defendant is dead is a useless act"); State v.
Holland. 1998 MT 67. 288 Mont. 164. 955 P 9d

1360. 1362 (Mont. 1998) (adopting rationale for
abating criminal proceeding upon defendant's death
set forth by the Arizona Supreme Court "that the
Interests of the state in protecting society have
been satisfied, the Imposition of punishment is
Impossible, and further collection of fines or
forfeiture would result In punishing Innocent third
parties"); State v. Hoxsle. 1997 SD 119. 570
N.W.2d 379. 382 (S.D. 1997) ("Mere dismissal of
the appeal, without abatement of the proceedings
ab Initio, would permit a judgment to stand that Is
not final."); Gollott v. State. 646 So. 2d 1297. 1300
(Miss. 1994) fWhat Is obvious Is that society needs
no protection from the deceased .... Moreover,
other potential criminals will be no less deterred
from committing crimes. In the abatement ab initio
scheme, the judgment is vacated and the
Indictment is dismissed, but only because the
convicted defendant died. Surely this would not
give peace of mind to the [^40] criminally

^ In Cook, the defendant died while in the course of his appeal
de novo to the cirouit court Subsequently, in Wheat v. State.
907 So. 2d 461 (Ala. 200S) the Alabama Supreme Court
distinguished the fects In Cook and held that where the
defendant died, wfitie an appeal was pending in the appellate
court, death abates the appeal. On remand, the court In Vl/heat
directed the trial court to note in the record the fact of the
defendant's convictian, and that the conviction was appealed,
but It was neither affitmed nor reversed. In Wheat, the court
applied Ala. Rule 43fa). which was not applicable In Cook, to
resolve the Issue of abatement on a case by case basis. Rule

provides that "when the death of a party has been
suggested, the proceeding shall not abate, but shall continue
or be disposed of as the appellate court may direct." whaat
907 So. 2d at 464 (Harwood, J. concurring).
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Inclined."); State v. McClow. 395 So. 2d 757. 7S8
(La. 1981) (abatement has as its purpose "serving
the interest of the surviving family in preserving,
unstained, the memory of the deceased defendant
or his reputation"): State v. GrtWn. 121 Ariz. S3B.
592 P.2d 372 (Ariz. 1979} (rational adopted in State
V. Holland. suoraV State v. Carter. 299 A2d 891.

895 (Me. 1973) ("By such principle of abatement,
ab Inltio, there is avoided, likewise, danger of any
potential collateral cany-over to affect personal or
property rights of [^1048] survivors of the
deceased defendant or other persons.").

Ex oarte Cook. 848 So. 2d at 918-19 (parallel citations
omitted) (footnote omitted).

r"*41] Presumably, because an appeal is an Integral
part of our criminal justice system, the majority appears
motivated to overrule Tiindle, and its progeny, and hold
that a defendant's appeal continues even after death.
ITris approach has been criticized by at least one Jurist
as a court, apparently, seeking [*41] to extend its
grasp over criminal defendants beyond the grave, i.e.,
"from here to eternity." State v. McDonald. 144 Wis. 2d
531. 424 N.W.2d 411. 416 (Wis. 1988) pay, J.
dissenting) (recognizing that death ended the appellate
court's jurisdiction over the criminal defendant and that
ailovtn'ng the appeal to continue after his death will not
vindicate the defendant). In that case, a majority of the
Supreme Court of Wisconsin held that the appropriate
remedy when a defendant dies "while pursing
postconviction relief is not to abate the criminal
proceedings ab Inltio but to allow the appeal to continue
regardless of the cause of the defendant's death
because the defendant is entitled to a final resolution of
his appeal. McDonald. 424 N.W.2dat414-415.

In support of its holding in the present case, the majority
advances the following reasons to [***42] justify
changing the law: it is in the interests of justice and
protects the Interests of the public to continue the
appeal after the defendant's death; the decedent or
those virho survive him should have the opportunity for
"viridication" by aiiowing the appeal to go forward; the
conviction appealed from is presumptively valid;
abatement ab Inltio should not be the default; and the
Court should not dismiss the possibility, out of hand,
that the defendant's conviction on appeal might be
reversed, vacated, or modified. Yet, in the same
context, the majority acknowledges that the defendant
"can suffer no further punishment and reap no reward,
whether judgment is vacated or not," it is willing to
permit the "defendant, through a substituted party

appointed for his or her benefit, to maintain the
defendant's challenge to... [the judgment]." Maj. op. at
22,_A.2dat_.

It is not dear to me the specific societal interests that
the m£y'orily deems are in need of protection. If the real
interests that the majority seeks to protect are the
interests of victims and witnesses, then, in my view, the
Legislature is better able to craft a rule than this [***43]
Court to address the "rights" of ail victims and
witnesses. If, however, the majority Is alluding to the
public's trust and confidence in the (ximinai justice
system, it seems to me that the public would tend to
have less confidence In a system that creates a fiction
aiiordng the [*42] defendsmt to continue to pursue an
appeal from the grave while not aiiowing victims of
crimes to pursue any postmortem remedies in the
criminal case.

The reality Is, and should be, that death terminates the
appeal. Even if the conviction is upheld or reversed after
the defendant's death, it Is of no benefit or detriment to
the defendant who is dead or to those who cherish his
or her memory. For example, assume it is determined
on appeal that "an error occurred in the trial warranting
a new trial. Does that 'vindicate' the defendant? Hardly.
Thwe [will] not . . . be a determination that the
defendant was 'not guilty.' The issue will never be
retried [,]" and the deceased could never be vindicated
or found not guilty. McDonald. 424 N.W.2d. at 418 (Day,
J. dissenting). It is better for all concerned to recognize
that the matter is moot because the defendant, upon
death, can suffer no further [***44] punishment and
reap no reward, whether judgment Is vacated or not. In
my view, there is no legitimate purpose to be served in
permitting the [**1042] appeal to continue after the
defendant's death.

In other words, when the defendant dies pending his
appeal the appeal should be dismissed as moot
because the defendant Is no longer subject to the
jurisdiction of the court. When a defendant dies, the
State's interest in the "protection of society has been
satisfied, the imposition of punishment is Impossible,
and [the] collection of fines or forfeiture [vriil] result in
[the] punish[ment of] innocent third parties." Griffin. 592
P.2d at 373. Furtiier, "when a financial penalty is
imposed upon a defendant, it te unfair to punish
defendant's family by making the family pay the
defendant's fine by virtue of an assessment against the
estate." MacDonald. 424 N.W.2d at 413 (discussing
concurring opinion by J. Sundby in State v. Krvshe.'iki.
119 Wis. 2d 84. 349 N.W.2d 729. 731 /Wis. 10R4M-
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Peocte V. Mazzone. 74 III. 2d 44. 383 N.E.2d 947. 949.

23 III. Dec. 76 flU. 1978) (holding that a fine Imposed as
punishment on the defendant, [***45] and there is a
pending appeal, upon his death there is no justice in
punishing his survivors for his offense). An appeal
automatically becomes moot upon the defendant's
death because the defendant Is not available to pursue
the [*43] appeal and often there is no effective relief
that the appellate court can provide. See Mayynna. Ma
N.E.2d at 950. The court in Robinson, upholdlrrg
Mazzone, reaffirmed that Ihe purpose of aiminal
prosecutions is to punish the defendant; that to continue
criminal proceedings when the defendant Is dead is a
useless act." Robinson. 719 N.E.2d at 663 (citing
Mazzone. suora) and that "once the defendant has

ceased to be, an appeal cannot effectively confer
vindication or impose punishment." Mazzone. 383
N.E,2d at 949. Further, the court in Robinson held that
the interests of victims and witnesses are immaterial to
abatement ab inib'o unless the Legislature deems
otherwise. See Robinson. 719 N.E.2d at 663-64.

The circumstances surrounding the Beii and Surland
appeals do not warrant a modification of Maryland law.
it serves no meaningful purpose to decide an appeal
after the [***46] defendant's death in a criminal case.
Substituting a party to act on behalf of the defendant will
unnecessarily complicate the resolution of the case. The
primary objectives of a criminal prosecution resulting in
a conviction and punishment are: (1) to protect society
and imprison the guiffy and dangerous defendant; (2) to
deter the criminal defendant and potential criminals from
performing similar conduct; (3) to rehabilitate the
criminal defendant; and (4) to obtain retribution from the
criminal defendant as a means of satisfying society's
sense of revenge. Application of the rule of abatement
ab Inilio Is conslst^t with these objectives; however to
allow a substituted party, appointed after the
defendanfs death, to maintain the defendant's
challenge to the Judgment is remarkably inconsistent
with the primary objectives of the criminal justice system
and should not be allowed. Therefore, I dissent. I would
reverse the judgment of the Court of Special Appeals In
Beii and remand the case with instructions to abate the
conviction ab inUh. in addition, i would grant the motion
in the Suriand case and remand the matter with
directions to abate the conviction ab initio [***47] .

Chief Judge Bell and Judge Catheli have authorized me
to say that they join in this dissent.

End of Document
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[*4451 [**1301 JONES, Justice.

The State requested review of a decision of the Idaho
Court of Appeals, granting the State Appellate Public
Defender's (SAPD's) motion to' abate ab tnltio all
criminal proceedings against David William Korsen.
Korsen had been sentenced to concurrent unified
sentences of fifteen years and ordered to pay court
costs and fees after being convicted on two counts of

second degree kidnapping. Korsen died while his
appeal was pending. We hold that abatement applies
only to the custody or Incarceration provisions of a
Judgment of conviction, and that [***21 Korean's
conviction and order of restitution remain intact

I.

FACTUAL AND PROCEDURAL BACKGROUND

Korsen was found guilty by a district court Jury of two
counts of kidnapping in the second degree, Idaho Coda
§ 18-4SQf(2} and .18-4503. for withholding his children
from their mother for approximately two months [**1311
[*44^ In violation of a custody order. Korsen was
sentenced to concurrent unified sentences of fifteen
years, with two and one-half years determinate, and
ordered to pay court costs and fees in the sum of $
13,773.53, Including $ 13,685.03 in restitution pursuant
to Idaho Code S 19-5304. ^ No fine was Imposed.
Korsen appealed from his judgment of conviction and
sentence. The appeal was assigned to the Idaho Court
of Appeals on March 11, 2003. Korsen was released
from the Department of Corrections and placed on
parole. On March 31,2003, the Court of Appeals Issued
an order approving the parties' stipulation to submit flie
case for decision on the briefs.

P**3] Korsen was found dead of apparent suicide on
or about July 16, 2003. The SAPD filed a motion to
at)ate ab inMo all criminal proceedings against Korsen.
The State opposed that motion, and countered with a
motion to dismiss Korsen's appeal, which, if granted,
would have had the effect of leaving the underlying
conviction Intact. The Court of Appeais held that
abatement ab inltio is the law of Idaho, granted the

^ In addition to the restitution, Korsen was ordered to pay $
32.50 in court costs (I.e. S 31-3201A\. $ 6 for the peace
officers standards and training fond f/.C. S 31-3201BY and $
50 to the victims' compensation fond (i.e. s 72-in9R}.
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SARD'S moflon to abate ab InSlo, and denied the State's
motion to dismiss. The State filed a Petition for Review

which was accepted by this Court on August 10, 2004.
The State asserts the SARD did not have the authority
to file the motion to abate and that the Court of /^peais
erred when it granted the motion to abate ab inWo.

II.

ANALYSIS

WWlflPl When considering a case on re\4ew from the
Court of Appeals, this Court gives serious consideration
to the Court of Appeals decision. Laavitt v. Swain. 133
Idaho 624. 627. 991 P.2d 349. 352 We exercise

free review over matters of law. Iron Eaale Dev.. LLC v.

OualHv Design Systems. Inc.. 138 Idaho 487. 491. 65

P.3dS)9. S13/2003I

A. Korsen's Attorney Had The [***4] Authority To
RIe The Motion To Abate.

The State asserts that Korsen's death terminated
appellate counsel's authority to act on his behalf and
divested the appellate court of Jurisdiction to do anything
other than dismiss the appeal. The State contends the
only means that would have allowed appeliate counsel
to continue to represent Korsen's interests would have
been to substitute a third party In Korsen's place under
I.A.R. 7. The SARD argues I.A.R. 7 does not apply to
criminal cases and that appellate counsel had the
authority, and was obligated, to act on behalf of Korsen.

The State cites McCornick v. Shauahnessv. 19 Idaho
465. 114 P. 22 (1911). to support its contention that
appeliate counsel did not have authority to act on
Korsen's behalf following his death. In Shaughnessy,
Judgment was rendered in favor of the plaintiff, and the
attorneys who had represented the defendants at tn'ai
filed a notice of appeal. Id. at 467.114 P. at 22 /iani
After the appeal was perfected, the defendant died but
no substitution was made in the case. Id. After noting
that the attorneys who filed the appeal on behalf of
Shaughnessy had apparenUy thereafter
withdrawn and that a new attorney, who had no
connecQon vw'th the case prior to Shaughness/s death,
was now purporting to represent Shaughnessy. this
Court dismissed the appeal. Id. at 469. 114 P. at 23.
The Court stated that an attorney's authority in an action
ceases upon the death of the client and that the attorney
may not proceed without the substitution of a

representative who can authorize him to do so.

The State acknowledges that Shaughnes^ was a civii
action, but argues ttiat IA.R. 7. which governs
substitution of a party foliovi4ng the death or disability of
a party, also applies to criminal cases. Rule 7 provides;

Upon the death or disability of a party to a
proceeding governed by these rules, or upon the
assignment, transfer, or the accession to the
interest or office of party to a proceeding governed
by these rules by another person, the
representative, or successor 1^132] [*447] in
interest of such party shall file a notification of
substitution of party and serve the same on ail
parties to ftie proceeding or appeal.

The State claims the rule extends to criminal cases
because the mie states It applies tb proceedings
"governed by these rules" and criminal cases are
governed by the Idaho Appeliate Rules. The State cites
U.S. V. Dwver. 855 F.2d 144 f3d Cir. 10RR) as an
example of a criminal case in which the court held the
attorneys lost the authority to act on behalf of their client
after his suicide. The Third Circuit held that the
attorneys who had represented Dwyer "lacked the legal
authority to act as his agents after his death and thus
had no standing to move to abate his conviction"
following Dwyer's suicide, which occurred after his
conviction and prior to his sentencing. U.S. v. Dwver.
855 F.2d 144. 145 f3d Clr. fflfifl) However, in 2001 the
Third Circuit suggested that the Issue of appellate court
Jurisdiction is not present where the defendant dies after
appealing, as is the situation here, as opposed to before
an appeal has been filed, as was the case in Dwyer.
U.S. V. Christopher. 273 F.3d 294. 297 /3d Clr. ami)
The court held that Dwyer is "clearly distinguishable
from a situation in which the defendant dies after
appealing the entry of a Judgment of sentence." Id.

The SAPD argues that no substitution is required In a
criminal case where the defendant dies P'^TJ while an
appeal is pending. The SAPD notes that the right of an
attorney to withdraw from representation of a client
differs greatly, depending on whether the case is a
criminal or civil matter. An attorney in a criminal case
may not withdraw from representation of a defendant
without leave of court under I.C.R. 44.1. Rule 44.1
provides; ~

fWzryi No attorney may withdraw as an attorney
of record for any defendant in any criminal action
wflthout first obtaining leave and order of ffie court
upon notice to Uie prosecuting attorney and the
defendant except as provided in this rule. Leave to
vtrithdraw as the attorney of record for a defendant
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may be granted by the court for good cause.
Provided, an attorney may withdraw at any time
after the final determination and disposition of the
criminal action by the dismissal of the complaint of
informafion, the acquittal of the defendant, or the
entry of a judgment of conviction and sentence; but
in the event of conviction an attorney may not
withdraw without leave of the court until the

expiration of the time for appeal from the Judgment
of conviction.

From this, the SAPD asserts that appellate counsel not
only had the right to ffle the motion ["*B] to abate, but
also had the obligation to continue to act in Korsen's
best interests. It is argued this obligation could only be
terminated at the final determination and disposition of
the criminal action or following a motion and shov\^ng
good cause. The SAPD urges this Court to agree with
the South Dakota Supreme Court when it stated:

There Is no statute or provision of the state
constitution that provides for disposition of a
olminal appeal in the event of the death of a
defendant pending that appeal. Our state's statutes
allowing substitution of a party in the event of the
party's death, SDCL 15-6-2S (aHe), have
heretofore been applied only to civil litigation and,
under the present statutory scheme, cannot be
construed to apply to criminal appeals.

State V. Hoxsle. 1997 SD 119. S70 N.W.2d 379. 379-80

(S.D. 1997), Uke tiie Idaho rule that govems
substitution, the statute referred to by the South Dakota
Supreme Court does not specifically state that It only
applies to dvil actions.

Of further interest in this regard is the fact that WAfaffl
I.R.C.P. 25(a) specifically provides for the substitution of
a successor or representative of a deceased party in a
civil action. The Idaho Criminal Rules contain no

comparable provision. Idaho Aoos/Zate Rule 7 appears
to be the appellate counterpart of I.R.C.P. 2Sfa). Both
rules are primarily designed to aDow for the substitution
of a successor or representative to carry on and
conclude civil litigation upon the death of a deceased
party.

In this case, no issues of a dvil nature have been

presented on appeal. Korsen has not directly challenged
the restitution' order. Thus, we do not address the
questions of whetiier a representative or successor may

■  [*448] challenge a restitution order following
the death of a convicted criminal appellant or whether
substitution Is required or appropriate in such a matter.

We hold that/fAf4ffl substitution under IA.R. 7 is not
necessary in the drcumstances of this case, where the
attcmey for the deceased criminal appellant has not
been granted leave to vrithdraw and merely wishes to
condude the criminal proceeding.

B. Korsen's Death Does Not Require Abatement Of
The Conviction.

Having conduded that the motions of the parties are
properly before the Court, we now turn to consideration
of whether the death of a convicted criminal appellant
requires abatement ab M/o [***10] of all criminal
proceedings. The only case on point is State v. Stotter.
67 Idaho 210. 175 P.2d 402 (1946). where this Court
appears to have embraced the doctrine of abatement ab
Initio. The parties disagree regarding the holding In
State V. Stotter. in that case, Stotter was convicted of
knowingly permitting the sale of intoxicating liquors on
his premises In violation of the Boise City Code. Id. at
212. 175 P.2d at 402. He was sentenced to thirty days
In jail and ordered to pay a $ 300 fine. Stotter appealed
but died while his appeal was pending. This Court held
that the judgment imposing the $ 300 fine abated upon
his death. Id. at 214. 175 P.2d at 404. The State argues
this Court did not adopt the doctrine of abatement ab
Inib'o because it was not presented with the question of
whether Stutter's comrictlon abated, the only issue was
whether the portion of the judgment imposing the fine
abated. The SAPD argues this Court followed the
doctrine of abatement ab Inltlo and that the doctrine is
the controlling law In Idaho. The Stotter opinion
concludes, "it is adjudged tiiat all proceedings in this
case have permanently [***11] abated, and tfiat the
district court of Ada County enter an appropriate order
to that effect." fcf.

The Courtis rationale for abating the fine Is of particular
interest. It was noted that the fine was imposed for
punishment, not compensation, and that the death of
the convicted appellant eliminated the need for
punishment. The Court stated:

In case where a fine is imposed as a punishment,
no principle of compensation is involved. A fine is
imposed for the purpose of punishing the offender,
and when an offender dies, he passes beyond the
power of human punishment There could be no
justice In enforcing a fine against the estate of an
offender, for such a course would punish only the
family or those otherwise interested in the estate.

Id. at 213-14. 175 P.2d at 403 (quoting Blackwel! v.
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State. 185 Ind. 227.113 N.E. 723 find. 1916)). Since no

public policy would have been served by refusing to
abate the punishment, the criminal proceedings were
abated.

The SAPD correctly asserts that "of the states that have
addressed the Issue, abatement ab initb continues to

be the preferred disposition." State v. Wheat. So. 2d
. 907 So. 2d 461. 200S Ala. LEXIS 3. 2005 WL 3231B.

r***121 *2 Mia.. Jan. 7. 2005) (quoting Peoo/e v.
Robinson. 298 III. Add: 3d 866. 699 N.E.2d 1086. 1091.

232 III. Dec. 901 (III. Add. 3d 1998)). However, when

reviewing the most recent cases. It is apparent that the
trend has been away from abating a deceased
defendant's conviction ab Inltlo. See Id.: People v.
Ekinlci. 191 Misc. 2d 510. 743 N.Y.S.2d 651. 657 fN.Y.

SuD. Ct. 2002): State v. Hoxsle. suora: State v. Salazar.

1997 NMSC 44. 123 N.M. 778. 945 P.2d 998 fN.M.

1997): State v. Clements. 668 So. 2d 980 (Fla. 1996):

People V. Peters. 449 Mich. SIS. 537 N.W.2d 160 (Mich.

1995): State v. Makaila. 79 Haw. 40. B97 P.2d 987

(Haw. 1995): State v. Chrlstensen. 866 P.2d 633. 536-

537 (Utah 1993): Perrv v. State. 67B A.2d 11S4 (Del.

1990). The Supreme Court of Alabama recently noted,
"We expect this trend will continue as the courts and
public begin to appreciate the cdlous Impact such a
procedure necessarily has on the surviving vicb'ms of
violent crime." State v. Wheat, suora at *2 (Italics In
original) (quoting Robinson. 699 N.E.2d at 1092).

The Alabama Supreme Court held in Skite v. Wheat
that ["^13] the defendant's death pending appeal did
not operate to abate his convictions ab Inltlo. Id. at *3. In
that case, the defendant had been convicted of five
counts of capital murder and died while [**134] [*449]
his appeal was pending. Id. at *1. The court noted in Its
discussion:

In a case such as this one, the convlcdon has not
been tested on appeal, yet abating it ab Inltlo
presumes that the appeal, if it had proceeded to
conclusion, would have resulted In a reversal of the

Judgment with an Instruction to the trial court to
enter a judgment of acquittal. Merely allowing the
conviction to stand, on the other hand, presumes
that the appeal would have been unsuccessful.

Id. at *2. The New York Supreme Court, Kings County,
stated the rationale for non-abatement as follows:

The rationale of the cases that dismiss the appeal
but do not vacate the judgment is that after
conviction and before appeal the presumption of

innocence ceases to exist, there Is a presumption
of regularity of the conviction, the State has an
interest in maintaining a conviction presumed to be
valldly obtained and the victim of the cn'me has an
interest In knowing that the perpetrator [***14] has
been convicted. It is important to note that the
United States Supreme Court has held that after
conviction and before appeal the presumption of
innocence ends, indeed, the Supreme Court of the
United States has stated that after trial and before
appeal there is a presumption of guilt.

People V. Ekinlci. suora at 658 (citations omitted).

While Korsen reasonably argues that this Court should
apply the doctrine of abatement ab Inltlo because It Is
the majority rule and appears to have been applied in
Stotter, there is a strong public policy against the
doctnne. HNSf^ Abatement ab Inltlo allows a
defendant to stand as if he never had been Indicted or
convicted. U.S. v. Schumann. 8B1 F.2d 1234. 1237

(11th CIr. 1988). The State points out in Its briefing that,
while the defendant will never be able to appreciate the
benefits of abatement, such a result "Is particularly
unfair to O'lme victims who have participated In often
times painful trials only to see a hard won conwction
overturned, not because of any error in the criminal
proceedings, but simply as a matter of routine
procedure based upon the arbitrary timing of the
defendants [***1S] death."

When Stotter was decided in 1946, the abatement
doctdne was appropriate since, at that time, there was
generally no non-punitive effect of a criminal conviction
and sentence. Clearly, a person could not be
incarcerated after he died and a fine no longer served a
punHlve purpose. Therefore, there was no good reason
for not abating the proceeding.

In recent years, HN6{^ the state of Idaho has
participated In the modern trend to require the guilty to
bear the economic burden of their criminal activity.
Numerous provisions enacted In recent years are
designed to require convicted cn'minal defendants to
shoulder the cost of criminal proceedings. Idaho Code S
19-854 authorizes courts to require reimbursement for
public defender services. The Legislature has provided
in chapter 32, title 31. Idaho Code, for the imposition of
a variety of court costs and fees in criminal proceedings.
Idaho Code SS 19-5307 and 72-1025 provide for the
Imposition of fines for the benefit, respectively, of crime
victims and of the state crime victims compensation
account. Idaho Code S 20-225 provides for contribution
toward [***16] the cost of probation or parole
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supervision. It is not likely that ttie Legislature intended
these or similar charges, at least to the extent accrued
to the date of death, to abate upon the death of a
convicted criminal defendant, whether or not an appeal
was pending.

Idaho has also provided substantial
constitutional and statutory lights and protections for
victims of crime. Idaho Code S 19-5306(1) mandates

substantial rights for crime victims, including diat they
be "treated with fairness, respect, dignity and privacy
throughout the criminal Justice process." Idaho Code S
19-530412) pro\ides;.

WA/aryi Unless the court determines that an order
of restitution would be Inappropriate or undesirable,
it shall order a defendant found guilty of any crime
which results in an economic loss to the victim to

make restitution to the victim. An order of restitution

shall be a separate written order In addition to any
other sentence die court may Impose, including
incarceradon, and ["*135] [*450] may be
complete, partial, or nominal. The court may also
include restitution as a term and condition of

judgment of conviction; however, if a court ordem
restitution t***17] in the judgment of conviction and
in a separate written order, a defendant shall not be
required to make restitution in an amount beyond
that authorized by this chapter. Restitution shall be
ordered for any economic loss which the victim
actually suffers. The existence of a policy of
insurance covering the victim's loss shall not
absolve the defendant of the obligation to pay
restitution.

(Emphasis added). WAfgffl Idaho Code S 19-5307
provides for payment of a fine upon conviction of certain
offenses, to be paid over to the victim in addition to-any
restitution ordered. The people of Idaho subsequently
enshrined these rights of crime victims In the
Constitution of the State of Idaho at the general election
on November 8, 1994. See Art. /. S 22. Idaho
Constitution.

w/tfioryi With the enactment of I.C. S 19-5304(2). there
is a strong public policy ground for not abating a criminal
convicA'on. If the conviction is abated. It may abate the
restitution order because, under the statute, a conviction
or finding of guilt is necessary for an order of restitution.
Further, abatement of the conviction would deny the
victim of the fairness, respect [***18] and dignity
guaranteed by these laws by preventing the finality and
closure they are designed to provide.

Thus, by virtue of the substantial changes brought about
by the above-r^erenced provisions, particularly the
victims' rights provisions, we hold that a
criminal conviction and any attendant order requiring
payment of court costs and fees, restitution or other
sums to the victim, or other similar charges, are not
abated, but remain intact, in the event of the defendant's
death following conviction and pending appeal. Such
provisions are compensatory in nature and public policy
does not favor their abatement. Provisions of the
Judgment of conviction pertaining to custody and
incarceration are necessarily abated upon death without
the necessity of a court order. Since we are not
presented with the specific question addressed in
Staffer. I.e. whether a fine imposed for punitive
purposes is abated, we do not address H. To the extent

that Staffer conflicts with our holding. It Is overruled.

ill.

CONCLUSION

Korsen's conviction and the order for payment of court
coste and fees, including restitution, shall remain intact.
The provisions of the Judgment of conviction [***19]
pertaining to custody or incarceration are abated. The
appeal is dismissed.

Chief Justice SCHROEDER, Justices TROUT and
EISMANN, and Justice CAREY Pro Tem, CONCUR.

End of Document
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Opinion

[•41] [••9681 Per Curiam. Counsel for the defendant-
appellant George Makaila, deceased, moves this court
for reconsideration of Its April 10,1995 order dismissing
the appeal and denying his motion to vacate Makaila's
judgment of conviction for murder.

For the following reasons, we grant the motion for
reconsideration In part and vacate our order dismissing
the appeal. Pinsuant to Hawaii Rules of AonBllafa
Procedure (HRAP) Rule 43(a) this nnt.rt will mnetrier

' HRAP Rule 43(a] provides:

(a) Death of a Party. If a party dies after notice
of appeal is filed or while the proceeding is otherwise
pending in a Hawaii [Hawai'O appellate court, that court
may substitute the personal representative of the
deceased party as a party on motion filed by the
representative or by any party with the derk of the
Supreme Court The motion of a party shall be served
upon the representative in accordance with the provisions

a motion for substitution of party and allow the appeal to
proceed on the merits as provided herein.

[***2] WW2I?1 To the extent that State v. Gomes. fi7
Haw. 271. 554 P.2d 235 (1976). Is Inconsistent with this
opinion, it Is overruled.

I. BACKGROUND

Makaila was convicted of a single count of murder, In
violation of Hawaii Revised Statutes fHRS) S 7Q7-7nt
(1985), and was sentenced to life Imprisonment with the
possibility of parole. Makaila timely filed a notice of
appeal on November 16,1M4. On February 26, 1995,
while the appeal was pending, Makaila died of cancer.
On March 22, 1995, counsel for Makaila filed a one
paragraph motion asking the court to vacate the
judgment of conviction and abate the prosecution
pursuant to Gomes. ̂ Instead of vacating the judgment
of conviction, we issued an order dismissing the appeal

of Rule 25. If the deceased party has no representative,
any party may suggest the death on ttie record and
proceedings shall then be had as that court shall direct. If
a party against whom an appeal may be taken dies after
entry of judgment or order in the court or agency
appealed fiom but before a notice of appeal is filed an
appellant may proceed as if the death had not occurred.
After the notioe of appeal is filed, substitulion shall be
effected in the Hawaii [Hawai'i] appellate courts in
accordance vrfth this subdivision. If a party entitled to
appeal shall die before filing a notice of appeal, the ncfice
of appeal may be filed by phe party's] personal
representative, or, if [the party] has no representative, by
phe party's] attorney of record uAhin the time prescribed
by these mies. After the notice of appeal Is filed
substitution shall be effected in the Hawaii [HawaPi]
appellate courts in accordance with this subdMsIon.

^ In State V. Gomes, this court held that, upon the death of a
criminal defendant pending appeal from a judgment of
conviction, the judgment of conviction should be vacated and
the criminal prosecution abated. Gomes. B7 Haw. t>i 97-r sm
P.2dal23B.
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pursuant to HRAP Rule 43(a).

[*^3] On April 19,1995, counsel for Makaila moved for
reconsideration. Counsel asked this court to abide by Its
prior decision In Gomes and vacate the judgment of
conviction. Counsel asserted that the family of George
Makaila had an interest In seeing the conviction vacated
and opined that this interest was protected by the due
process clauses of the United States and Hawal'l
Constitutions. In an appended affidavit, a Makaila family
member stated that the family sought [*42] [**969] to
have Makaila's name vindicated by appeal or by
vacation of the conviction.

Recogniang that our order of dismissal was a departure
from our earlier ruling In Gomes, we (1) directed the
State to file a response to the motion to vacate
judgment and (2) allowed counsel for Makaila to file a
reply to the State's memorandum. In Its response, the
State acknowledged the Gomes rule, but queried
whether this court should reevaluate the holding.

The Issue for our consideration is whether a judgment of
conviction following a trial on the merits in a criminal
case must be vacated and the prosecution abated when
a defendant dies pending his or her appeal.

l\. DISCUSSION

The federal courts have consistently held [***4] that
death pending appeal of a criminal conviction from the
trial court abates not only the appeal, but also ail
proceedings in the prosecution from its inception.
Annotation, Abatement Effects of Accused's Death

Before Appellate Review of Federal Criminal Conviction,
80 A.LR. Fed. 446 /1986). Where a defendant dies

pending appeal, the appeal Is dismissed and the cause
remanded to the trial court with Instructions to vacate

the judgment and dismiss the indictment See, e.g.,
United States v. Oberlin. 718 F.2d 894. 895 (9ttt Cir.

1983). Such statement prevents recovery against the
decedent's estate If there Is a fine, and the abated
conviction cannot be used In any related civil litigation
against the estate. Oberlin. 718 F.2d at 895 (citations
omitted). The rationale has been expressed as follows:

When an appeal has been taken from a criminal
conviction to the court of appeals and death has
deprived the accused of his right to our decision,
the interests of justice ordinarily require that he not
stand convicted without resolution of the merits of

his appeal, which is an "Integral part of [our] system
for finally adjudicating [his] guilt or innocence."

[•**51 United States v. Moehtenkamo. 557 F.2d 126.

.128 (7th Cir. 1977) (quoting Griffin v. Illinois. 351 U.S.
12. 18. 100 L Ed. 891. 76 S. CL BBS 11956)). When,
however, a criminal defendant dies pending a
discretionary petition for writ of certiorari to the United
States Supreme Court, the petition has been dismissed
and the conviction stands. Dove v. United States. 423

U.S. 325. 46 L Ed. 2d 531. 96 S. Ct. 67911976).

The majority of state jurisdictions also abate the
prosecution ab Initio. See Annotation, Abatement of
State Criminal Cases by Accused's Death Pending
Appeal of Conviction - Modem Cases 80A.L.R. 4th 189
(1990). ® [***6] As an alternative, a second group of
states has allowed the appeal to be decided on the
merits after the death of a criminal defendant See, e.g.,
State V. Jones. 220 Ken. 136. 137. SSI P.Ort fini nnd

f1976): Gollott V. State. 646 So. 2d 1297 (Miss. 1994)-

State V. McGettrick. 31 Ohio St. 3d 138. 509 N.E.2d 378
(1987): Commonwealth v. Walker. 447 Pa. 146. 147^8
288 A.2d 741. 742 (1972): State v. Chdstensen. flfifi

P.2d 533 (Utah 1993): ̂  State v. McDonald. 144 Wis. 2d
531. 424 N.W.2d411 (Ism.

[***7] [*43] [**970] For example. In McGeOrick, the
Ohio Supreme Court expressed dissatlstection both
the majority rule and the alternative, l.e., leaving the

® In addition to Hawaii, in Slate v. Gomes, the fblloiMng stetes
have Issued opinions adhering to the majorify lule: Alaska,
Arizona, California, Colorado, Florida, Idaho, Iowa, Louisiana,
Maine, Massachusette, Michigan, Missouri, Nebraska, New
Mexico, New York, North Carolina, Oklahoma, Rhode Island,
South Dakota, Tennessee, Utah, and Wyoming. BOA.L.R. 4th
af 192-194.

^In State Christensen, the Utah Supreme Court allowed an
appeal to continue only where the sentence included a
restitution order; the defendant had been convicted of falling to
file a state tax retum and pay state taxes, was sentenced to
several prison tenns, and was ordered to pay as restitution the
amount of taxes owed. Following his death, the prosecution
moved fbr the restitution order to continue after death. The
court of appeals ruled that the judgment of conviction,
including the restitution order, abated completely upon the
defendant's death. On review, the Utah Supreme Court held
that, where a criminal defendant died during the pendency of
an appeal from a judgment that Included payment of
restitution, the court of appeals was required to hear the
defendant's appeal on the merits Insofar as It was related to
the restitution order. If the appeals court affirmed the trial
court, the Judgment for restitution would remain valid and
enforceable. If there was a reversal or a remand, the
defendant could not be retried and the judgment would abate.
Christensen. 866 P.2d at 637.
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conviction in place while dismissing the appeai. The
court expialned its dilemma as follows:

To hold as the appellant seeks us to hold would
effectively preclude a convicted criminal defendant
from exercising his constitutional right to a direct
reWew of his criminal conviction. ®[^9] This
would be so even if there was a major prejudicial
error committed before or during trial, or. not
Inconceivable, it was later shown that the deceased
had not committed the crime for which he had been

convicted. Such a holding would be vioiative of the
convicted defendant's fundamental rights, even
though he be deceased.

Alternately, the defendant-appellee's counsel would
have us hold that the death of the defendant during
the pendency of his appeal renders the appeal
moot and since such defendant would not have had

his full right of review, the appeal should be
dismissed, the origlnai judgment of conviction
vacated and the original Indictment dismtesed. To
accept appellee's position would require us to
Ignore the fact that the defendant has been [***8]
convicted and, therefore, no longer stands cloaked
with the presumption of innocence during the
appellate process. Such a holding would not be fair
to the people of this state who have an interest In
and a right to have a conviction, once entered,
preserved absent substantial error.

McGettrick. 31 Ohio St. 3d at 140^1. SQ9 N.E.2d at

380. Consequently, the court declined either alternative
offered by the parties and allowed, by motion, for the
substitution of another person for the deceased criminal
defendant, in accordance with an appellate rule similar
to our ovwi. McGetMck. 31 Ohio St. 3d at 141-43. SOB

N.E.2d at 381-82. if no personal representative were

a criminal defendant in Hawaii does not have a

constituiional right to a direct appeai, but there is such a
statutory right. Briones v. State. 74 Haw. 442. 480 848 P.2d
966.975(1093).

®J|fiSM[V] Ohio Appellate Rule 29(A) is similar to HRAP Rule
43(a) and pro\rides in relevant part:

if a party dies after a notice of appeai is filed or while a
proceeding Is othemrise pending in fiie court of appeals,
the personal representative of the deceased party may
be substituted as a party or motion fried by the
representative or by any party, with the clerk of the court
of appeals . . . if the deceased party has no
representative, any party may suggest the death on the

appointed within a reasonable period of time, the State
could suggest the death on the record, and the
appellate court could substitute any proper party,
including the decedent's attorney of record, as a party-
defendant and proceed with the appeal, /d If no
substitution were sought, the McGetbick court Indicated
that the court of appeals could dismiss the appeal as
moot and vacate the original conviction and all related
criminal proceedings. Id

In reaching what it regarded as the best solution, the
MoGettrIck court noted that It was In the interests of the
defendant, the defendant's estate, and scxslety that any
challenge Initiated by a defendant to the regularity of a
criminal proceedings be fiilly reviewed and decided by
the appellate process. See also Jones. BS1 P.2d at am
(the Interests of the family of the defendant and the
public in the final determination of a criminal case, as
well as the feet that collateral 1*^10] rights might be
affected by the criminal proceeding, warranted the
conclusion that the appeal should be adjudicated on Its
merits despite the defendant's death); Walker. 288 a.9H
St 743 (the Pennsylvania Supreme Court, rejecting a
motion by the defense for abatement ab inkio and a
motion by the prosecution to dismiss, concluded that It
was in the Interests of both the defendant's estate and
society that any challenge Initiated to the regularity or
constitutionality of a criminal proceeding be fully
reviewed and decided by the appellate process).

Similarly, in McDonald, the Wisconsin Supreme Court
recognized that a criminal defendant's right to a direct
appeal is an Integral part of a final determination of the
merits of the case and serves as a safeguard to protect
defendants against errors In criminal proceedings.
Moreover, because collateral [*44] ["971I
proceedings could be affected by the outcome of a
criminal case, the McDonald court ruled that it vims in
the interest of society to have a complete review of the
merits of the criminal proceeding. Having determined
that society and the deceased's estate both have real
interests In a final determination of the defendant's
appeai, [***11] the court held that the criminal appeal
should continue. McDonald. 144 \Ms. 2d at 639. 424
N.W.2dat41B.'^

record and proceedings shall be had as the court of
appeals may direct

/IjfcGeflWc/t, 31 Ohio St at 141-42,509 N.E.2d at 381.

^in Issuing Its opinion, the Wisconsin Supreme Court
overruled Slale v. Krvsheskl. 119 lAfe. 2d 64. 349 N.W.2cl 729
()Ms. Cl. Ado. 1984). which held that the death of a criminal
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In Gollott, the Mississippi Supreme Court overruled
previous decisions that required the dismissal of an
appeal while letting ttie criminai conviction stand when a
criminal defendant died pending appeal. To explain its
change of view, the court stated:

We are no longer of the opinion that the abatement
ab Inltto rule obviously results in a "miscam'age of
Justice." There are essentially three reasons for
penal statutes In our justice System: (1) to protect
society fr^om dangerous individuals; (2) to hopefully
rehabilitate convicted criminals; and (3) to deter
others fr^om violating the law. Following the
abatement ab initio rule does not

undermine [***12] any of these purposes. What is
obvious is that society needs no protection from the
deceased, nor can the deceased be rehabilitated.

Moreover, other potential criminals will be no less
deterred from committing crimes, in the abatement
ab Initio scheme, the judgment is vacated and the
indictment is dismissed, but only because the
convicted defendant died. Surely this would not
give peace of mind to the criminally Inclined.

Gollott. 646 So. 2d at 1300. The Gollott court, however,
refused to adopt the majority rule completely, but
Instead followed the rationale of McGettrick, which
allowed for the substitution of any person for a
deceased criminal defendant pursuant to Mississippi
Supreme Court Rule 43(a). if no substitution were
requested, the Gollott court determined that the majority
rule In effect In the federal courts and most state courts,
l.e., abatement ab Initio, was the most appropriate
course of action. Gollott. 646 So. 2d at 1304. ®

[***13] A third group of jurisdictions simply dismisses
the pending criminai appeal outright and permits the
conviction to stand. See, e.g., \/\^itehouse v. State. 266
Ind. 527. 364 N.E.2d 101S 11977)-. Royce V.
Commonwealth, 577 S.W.2d 615 (Ky. 1979) (despite
the adherence to the majority view by a court of appeals
opinion, the Kentucky Supreme Court disapproved the
opinion and dismissed an appeal sua sponte after
defense counsel moved for vacation of the entire

criminai proceeding upon the defendant's death);

defendant pending direct appeal abates all prior proceedings.

°One sfete, Oregon, has rejected the practice of substituting
parties In criminal appeals. Pursuant to an appellate rule,
ORAP 12.11, on abatement of an appeal from a conviction of
a crime because of the death of the defendant, the
prosecution Is required to move for an order of dismissal.
Stale V. Kaiser. 297 Ore. 395. 683 P.2d 1004119841

Commonwealth v. Da La Zerda. 416 Mass. 247. Bia

N.E.2d 617 (1993) (holding ffiat Massachusetts follows
the majority rule with respect to direct appeals; however,
where a conviction has been confirmed on direct appeal
and there is a subsequent collateral attack on the
conviction, the appeal stemming from the collateral
attack is dismissed when the defendant dies pending
the appeal); State v. Anderson. 281 S.C. 1SS. S14
S.E.2d 597 11984): Varaas v. State. 659 S.W.2d 422.

423 ITex. Crim. Add. 19B31 ̂

[***14] For example, in ]Miitehouse, the defendant,
convicted of murder In the first degree and sentenced to
life imprisonment, died while his appeal was pending.
Defense counsel moved for remand to the trial court
with instructions to dismiss the appeal pursuant to the
established rule in the federal courts. Counsel further
argued that the defendant had a constitutional and
statutory right to appeal and that ail proceedings should
be dismissed because his appeal rights had been
frustrated.

Rejecting counsel's argument, the Indiana Supreme
Court dismissed the appeal, and ̂ plained that:

r45]

[**972] We do not see that the dismissal of the
appeal, without more, denies any rights granted or
protected by the statutes or the constitutional
provisions. Such rights were personal to and
exclusively those of the defendant. Although a
criminai conviction carries a definite "fall-ouf that
extends beyond the person of the defendant, we
are aware of no right to be free of such, even if
such conviction be erroneous, i may no more
appeal my brother's conviction than i may enter his
guilty plea.

The determination of a disposition to be made of
proceedings cast in limbo by the death of the
defendant-appellant [***iq appears to us D to be
one of policy only.

... The presumption of innocence fails with a guilty
verdict. At that point in time, although preserving all
of the rights of the defendant to an appellate
reviewQ for good and sufficient reasons, we

^The State cites a Mississippi decision, Halnes v. State, 428
So. 2d 590 fflSIss, 1983), as following this minority view.
Halnes, however, was overruled by Gollott. 646 So. 2d at
1300.
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presume the Judgment to be valid, until the contrary
Is shown. To wipe out such a Judgment, for any
reason other than a showing of error, would benefit
neither party to the litigation and appears to us
likely to produce undesirable results in the area of
sur\rivor's rights In more instances than it would
avert injustice. It therefore Q is our opinion that it
would be unwise for us to reach out to adopt a
policy favoring survivor rights of questionable
validity, in arriving at this decision, we do not cut off
any rights that survivors may now or hereafter
have. Whether or not the bona fides of a conviction

may yet be tested by survivors in cases where the
appeals were aborted by death is a question best
left for litigation confined within the parameters of
the interests claimed.

WhilehousB. 26B Ind. at 529-30. 364 N.E.2d at 1016.

Although we recognize that the ruling espoused In
Gomes remains the majority view, we have
reservations concerning the continued application of
Gomes without modification. Upon the death of a
criminal defendant pending appeal, it seems
unreasonable autornaticaiiy to follow the abatement ab
Initio rule and pretend that the defendant was never
indicted, tried, and found guilty. Similarly, outright
dismtesal of the appeal - without the possibility of a
review of the merits - seems equally unacceptable.
Further, we recognize the importance of the interests
advanced by both parties In the matter before us,
although neither set of interests Is of constitutional
proportions. Makaila's family seeks "vindication" of the
deceased. The State has an interest in preserving the
presumptively valid Judgment of the trial court A
resolution of the matter of going forward with the appeal
in the circumstances before us Involves a poiioy
decision that rests solely w^ln the discretion of this
court pursuant to HRAP Rule 43(a). Thus, HNsf¥] we
conclude that the rule and rationale enunciated by the
Ohio Supreme Court in McGetirlck ^shions a fair
compromise between the competing interests.

HNei^ By its plain language, HRAP Rule 43(a)
allows for the substitution of a party for a [""*17]
deceased criminal defendant We therefore hold, as did
the MoGettrick court, that the appellate substitution rule
permits a defendant's personal representative or the
State to file a motion for substitution virithin a reasonable

time after death. The appellate court may, in Its

discretion, allow for substitution of a proper party-
defendant. Absent sudi a motion, the appellate court
may, In its discretion, either (1) dismiss the appeal as
moot, vacate the original Judgment of conviction, and
dismiss all related olmlnal proceedings, or. In the
attemative, (2) enter such other order as die appellate
court deems appropriate pursuant to HRAP Rule 43(a)
Our holding applies only to direct appeals as of right
When a criminal defendant dies pending a discretionary
petition to this court, the petition will be dismissed as
moot, and the conviction will stand. See Dove v. Unked
States, suora.

r*181 r461 r9731 hi. conclusion

Based upon the forgoing, we vacate the order of
dismissal and reinstate Makaila's appeal, subject to the
proviso that iMthin thirty days either party may move,
pursuant to HRAP 43fa). for substitutton of a proper
party-defendant, if a motion for substitution is not filed
within thirty days after entry of this opinion, further
proceedings shall be had as this court may direct In
accordance with HRAP Rule 43fa).

Ronald T. Y. Moon

Robert G. Klein

Steven H. Levinson

Paula A. Nakayama

Mario R. Ramil

End of DoEumeni

10See supra note 1.

Where a conviction Is aftirmed on direct appeal and tiiere Is
a subsequent collateral atladc on the coni^ction, ttie appeal
stemming from the collateral attack should be dismissed If the
defendant dies pending appeal from the collateral Judgment.
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Opinion

1*516] ri611 Opinion

WEAVER, J.

We granted leave to consider whether an order of
restitution should abate where a convicted criminal

defendant died pending [*517] appeal of his conviction.
^ To decide this issue it is necessary to clarify our
position on the rule of abatement ab Inltio.

In Peop/e v Baulm, we applied the rule of abatement ab
initio to dismiss an [***2] appeal from a criminal
conviction and erase the criminal conviction and

accompanying penal sanctions where a defendant died
pending appeal. ̂  We continue to believe that it Is
appropriate to dismiss an appeal upon the death of a
convicted criminal defendant, but are not persuaded that
abatement ab inltio, when applied to compensatory
sanctions, is consistent with Michigan law since the
1985 enactment of the Michigan Crime Nflctim's Rights
Act, MCL 780.751 at sea.: MSA 28.1287(751) et sag.,
and the 1988 amendment of art 1. S 24 of the Michigan

Constitution. Instead, we hold that HNI^ where a
convicted defendant dies pending appeal, the appeal
should be dismissed, absent collateral consequences
not presented here, and the underlying conviction and
accompanying compensatory sentencing sanctions
should stand. Purely penal sanctions, however, should
be abated ab Initio because they no longer continue to
serve a purpose.

On September 20, 1990, defendant Louis Peters
entered [***3] a plea of no contest to four counts of
buming dwelling houses, MCL 750.72: MSA 28.267; two
counts of buming real property, MCL 750.73: MSA
28.268; four counts of burning Insured property, MCL
750.75: MSA 28.270; and one count of conspiracy to
bum insured property, MCL 750.1S7a\ [**162] MSA
26.354(1) and MCL 750.75: MSA 28.270. At sentencing,
defendant was ordered to [*518] serve three years'
probation, to pay a criminal fine of $ 10,000, and to pay
$ 400,000 in restitution. ® The restitution was to be
divided between the victims, the Ci^ of Detroit ($
140,000) and Michigan Basic Property Insurance

^ 448 l[/Sch.8S1 (1995).

' 393 Mich. 601:227 N. W.2d 553 (1975).

^ Defendant was also oidered confined to his home for the first
year of probation, to pay for the associated costs of that
confinement, and not to practice teal estate during his
probation.
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Association ($ 260,000). Because defendant was reinstate the order of restitution,
suffering from terminal lung cancer, he was not ordered
to serve time in jail. 11

[***4] Defendant appealed the amount of the restitution
order. ̂  However, during the pendency of his appeal,
defendant died. On notitication of defendant's death, the
Court of Appeals remanded the case for entry of an
order dismissing the case ab Initio. ^ The Court of
Appeals denied the prosecutor's motion for rehearing,
and we denied the prosecution's leave to appeal the
denial of rehearing at that time. ̂  [***5] On remand, the
trial court abated the criminal conviction and $ 10,000
fine, but held that the $ 400,000 order of restitution

survived the abatement ab Inltio of the criminal case.
The trial court relied on W/V2r?l art 1. S 24 of the
Miohiaan ConsiituUon. which guarantees a crime
victim's right to restitution, and the reasoning of People
V Dudley. 739 F.2d 175 (CA 4. 19841 °

Defendant, by his attorney, appealed the trial [*S19]
court's ruling regarding the order of restitution. The
Court of Appeals reversed, holding that an
order of restitution must be vacated when a defendant's

criminal conviction is abated ab initio because of

defendant's death. ^ The prosecution appealed the
abatement of the order of restitution. We reverse and

//AWVl There is no federal constitutional right to an
appeal. However, the perception of appeal as the
opportunity to finally determine a convicted
defendant's guilt or Innocence Is one source of
the rule of abatement ab Initio. Despite this perception, it
is well established in the federal system that, once
convicted, a criminal defendant Is no longer presumed
Innocent ^ Art 1. S 20 of the Michigan Constitution
does provide for an a[^eal of right from a criminal
conviction. Even given this appeal of right, a criminal
conviction in Michigan also destroys the presumption of
Innocence. A convicted criminal defendant must
prove error requiring reversal. ^^*[***71 It Is also
interesting to note that Hie appeal of right has recently
been limited. Although the recent constitutional
[**163] amendment does [*520] not apply in this
case, we find that the appeal of right was personal to
the defendant and, tirerefore, died with him.

in literal application, abatement ab Initio erases a
criminal conviction from the beginning on the theory that
ail Injuries resulting from the crime '"are buried v^th the
offender.'" The reasoning behind abatement ab Initio

The CI^ of Detroit estimated that It had expended
approximately $ 179,106.24 fighting the fires tiiat were the
subject of defendant's convictions. Michigan Basic testified
that of ninety homes owned by defendant that had burned,
twenty-five were listed as resulting from arson. Michigan Basic
had paid $ 277,000 in proceeds for those twenty-five homes.

^Defendant also alleged that the plea was Improperfy Induced
and involuntary, that defendant was not informed of the

consequences of his plea, and that he was denied effective
assistance of counsel.

^Unpublished order, entered July 16, 1691 (Docket No.
136343).

^439 Af/cA. 693 (1991). Justices Brickley, Boyle, and Riley
would have granted leave.

°The United States Court of Appeals for the Fourth Circuit
held that the death of a defendant pending appeal required
that the purely penal sanctions abate, but an order of
restitution survived.

° 205 Mich. Add. 312:517 N.W.2d 773 (1994).

^"We denied defendanfs cross appeal regarding the
voluntariness of his plea by order dated January 4,1995. 448
Mich. 851.

" Ross V Mom. 417 U.S. 600. 611: 94 S. a. 94.^y; I Prf
2d 341 (1974).

: 113 S. a. 8B3; 122 L. Ed. 2d^^Herrera v Collins. SOB U.S.
203 719831.

"Peopte V Rowell. 14 Mich. Add. 160; fS.T M.W.2d 423
mSB): People v Tate. 134 Mich. Add. 682: 325 M.W.2d 297

(1984).

Rowell. n 13 suora.

^^The appeal of right no lor^er applies to guilty pleas and
pleas of nolo contendere. Const 1963. art 1. S 20 as amended
December 24, 1994. On April 1, 1995, this Court amended
Michigan Court Rule 7.203 to exclude convictions in criminal
cases based on a guilty.plea or a plea of nolo contendere from
appeals of right.

''^OHier jurisdictions allow a substitute to pursue the
defendant's appeal. See, e.g.. State v Makalla, 1995 West
Law 355150 (Hawaii) (June 14, 1995). However, we see no
reason to allow a substitute to pursue the appeal or to upset a
presumptively vatid conviction.

"united States v Oberlln. 718 F.2d 894. 898 (CA 9. 1983).
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varies among Jurisdictions ascribing to the rule. Some
jurisdictions distinguish between appeals of right and
discretionary review when appl^ng the rule. Those
jurisdictions that have rejected the rule of abatement ab
initio may dismiss the api^i, abate the appeal,

20
[***8] allow the appeal to proceed notwithstanding
the defendant's death, or substitute a personal
representative for the defendant.

22

20
Vargas v TeKas. 6B9 S.W.2d422 fTex Crim Add. 1983).

Wisccmsin v McDonald. 144 WIs 2d 631: 424 N.W.2d 411

f198B).

22Ohio V McGelb-lck. 31 Ohio St 3d 138; SOB N.F.M a7R

f1987l.

^The United States Supreme Court at least partially overruled
Durham five years later when It dismissed a defendant's
petition for cerfiotarl upon his death In Dove v Unttarl srate.'i.
423 U.S. 325: 96 S. Ct. 579: 46 L grf. 2d 531 f1976). The

majori^ of federal courts has Interpreted Dove as overruling
Durham only to the extent that Durham would abate ab Initio
convictions where the defendant had no appeal of right. We
are not bound by these decisions because no federal
constltub'onal right is implicated.

Further, the Durham Court appeared to dismiss the distinction
between appeals of right and discretionary appeals: "Since

dismissed appeals from criminal convictions that were
interrupted by the death of the defendant, apparently
allowing the convictions to remain inteict.24

[***9] This Court's treatment of appeals from criminal
convictions on the defendant's death has varied. In

People V Bauim. 393 Mich. 601: 227 N.W.2d 553

f1976). this Court abated ab initio the indictment of a

defendant vriio died pending his appeal from a
conviction for first-degree murder. The Elauim Court
relied on the reasoning of the United States Supreme
Court in Durham v United States. 401 U.S. 481: PS211

91 S. Ct. 858: 28 L. Ed. 2d 200 (1971). In Durham, a
criminal defendant's indictment was abated following his
death. ̂  [***10] However, in other cases this Court has

quoting United States v Dunne. 173 F 284. 258 (OA 9.1908).

''®See, e.g., Hartwell v Alaska. 423 P.2d 282 (Alas. 19871
(abatement from the beginning because the presumption of
innocence stands until the conclusion of an appeal); Arizona v
Gritfin. 121 Ariz 538: 592 P.2d 372 11979} (conviction abates
from the beginning because society's Interest In protection has
been satisfied and punishment is impossible); Maine v Carter.
299A.2d891 (Me, 1973) (conw'ctlon abates because it Is moot
and for the lack of an indispensable party).

^^WhltehousB v Indiana. 266 Ind 627: 364 N.B.2d 1018
(1977).

We take this opportunity to clarify our position on
abatement ab initio. Where a defendant dies pending an
appeal of a criminal conviction, we hold that the appeal
should be dismissed, but the conviction retained. The
conviction of a criminal defendant destroys the
presumption of innocence regardless of the existence of
an appeal of right. We therefore find that it is
inappropriate to abate a criminal conviction.

Further, it is better policy to allow the litigation to end
and the presumptively valid conviction to etand than It Is
to allow the convicted defendant's survivors to pursue
litigation ad infinitum, in an effort to clear the [**164]
deceased defendant's name. We [*522] agree with the
rationale offered by the Indiana Supreme Court:

The presumption of Innocence fails with a
guilty [***11] verdict. At that point in time, although
preserving ail of the rights of the defendant to an
appellate review, for good and sufficient reasons
we presume the judgment to be valid, until the
contrary is shown. To wipe out such a judgment, for
any reason other than a showing of error, would
benefit neither party to the litigation and appears to
us likely to produce undesirable results In the area
of survivor's rights in more Instances that it would

avert an injustice. ̂
Finally, we see no state interest, under the facts
presented in this case, that can be served by allowing
an appeal to proceed when the defendant is not

death will prevent any review on the merits, vriiether the
situation Is an appeal [of righfj or certiorari [1.6., a discretionary
appeal], the distinction between the two woidd not seem to be
bnportant for present purposes." 401 U.S. 483. n *. See also
United States v Dmer. 855 F.2d 144. 145-148 (OA 3. 1988)

(Sloviter, J., concum'ng); State v McDonald. 138 ]Ms 2d 388.
370: 405 N.W.2d 771 (Ct Add. 1987) (Sundby, J., concurring)
(afflnned In part and reversed in part) 144 UWs 2d 631: 424
N.W2d411 (1988).

'^People V Gratopp, unpublished order of the Supreme Court,
entered January 26, 1991 (Docket No. 90262); People v
Vl^ston, unpublished order of the Supreme Court, entered
June 8, 1989 (Docket No. 73131); People v BffeCree, 383
MlGh. 756 (1969y, People v Lester SmlOi, 383 meh. 753
(1959).

2SSee, e.g., Whitehouse v Indiana, n 19 sunra at 529-830.
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26
available for trial

III

Given our decision to dismiss an appeal and retain the
conviction where a criminai defendant dies with an

appeal pending, we now consider the status of fines,
penalties, and orders that may accompany a criminai
conviction. [***12] The majority of jurisdictions that
have addressed this issue have found that the

resolution tums on the purpose the fine, penalty, or
order Is to serve. Typically, jurisdictions have Identified
two purposes for the sanctions associated with a
criminai conviction; penal and compensatory. ̂  The
majority of jurisdictions abate or dismiss sanctions that
are primarily penal. ̂  [*523] However, where the
intent behind a fine or order is to compensate the victim,
the fine or order may survive the death of the offender.
^ Although the distinction between penai and
compensatory is helpful, it is not always clear. Indeed,
with almost any sanction. It is possible to identify both
penal and compensatory purposes.

in this case, we address whether an order of restitution

should abate on the death [***13] of defendant.
Although defendant argued tfiat the order was a penalty
because it would force him to pay a large sum of
money, the order was designed to compensate the City
of Detroit Rre Department and Michigan Basic for their
combined costs of approximately $ 456,000. Pursuant to
stipulation by the parties, a substantial portion of those
costs were to be recouped by the victims through
restitution. However, the fact that defendant, now his
estate, will experience some "financial pain" does not
transform the restitution order into a primarily penai
sanction. Erasing the order of restitution or even
attempting to divine the portion of the order that the trial
judge acknowledged he hoped would cause some
"financial pain" is inconsistent with the Michigan
Constitution and the Michigan Crime Victim's Rights Act.
These laws authorized the payment of restitution,
because the victims had suffered significant losses as a
result of defendant's criminai conduct.

^ Hafties V State, 428 So. 2d 590 (Miss, 1983).

^See, e.g.. United Stales v Dudley, suora: United States v
Asset. 990 F.2d 208 fCA S. 1993): United States v Cloud. 872

F.2d846fCA9. 1989).

''Id.

United States v Dudley, suora.

The Michigan Crime Victim's Rights Act was enacted in
1985 in response to growing recognition of the concerns
of crime victims. The act codifies a crime victim's right to
restitution, while leaving to the discretion of the
sentencing [***14] judge the form the restitution will
take:

[*524] The court, when sentencing a
defendant convicted of a crime, shall order, in
addition to or In lieu of any other penalty authorized
by law or In addition to any other penalty required
by law, that the defendant' make full or partial
restitution to any victim of the defendant's course of
conduct that gives rise to the conviction, or to the
victim's estate.

In 1968, after the enactment of the Crime Victim's
Rights Act, Michigan's Constitution [**165] was
amended to further enumerate the rights of crime
victims. These laws underscore the rights of crime
victims and the compensatory nature of restitution in
Michigan.

[***15] At sentencing in this case, the Wayne County
Prosecutor's office, on behalf of the Detroit Fire
Department, and Michigan Basic, on its own behalf,
presented evidence of defendant's financial victimization
of them. The prosecutor requested $ 179,106.24 to

'°MCL 760.766/2): MSA28.1287(766)(2).

HNS^] Art 1, § 24(1) states:

Crime victims, as defined by law, shall have the fciioviring
rights, as provided by law:

The right to be treated with tebness and respect for their
dignity and privacy throughout the criminai Justice
process.

The right to timely disposition of the case fbiiowing arrest
of the accused.

The tight to be reasonably protected from the accused
throughout the ciimlnal Justice process.

The right to notification of court proceedings.

The right to attend trial and ail other court proceedings
the accused has the right to attend.

The right to confer vwth the prosecution.

The right to make a statement to the court at sentencing.

The right to restitution.

The right to information about the conviction, sentence,
imprisonment, and release of the accused.
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cover the costs incurred by the Detroit Fire Department
in extinguishing the fires that were the subject of the
defendant's no contest [*525] plea. Michigan Basic
reviewed a decade of records involving claims in which
defendant was a named insured and discovered that it

had paid defendant approximately $ 800,000 as a result
of ninety tires. In twenty-five of those fires, involving
payments of approximately $ 277,000, arson was
suspected. ̂  After some discussion off tiie record, the
parties orally stipulated to and the trial court adopted a $
400,000 restitution figure. 33

On the basis of some language employed by
the trial judge, ̂  counsel for defendant argued on
appeal that the restitution order was primarily penal. The
Court of Appeals apparently agreed. We find that the
Court of Appeals and defense counsel's [*526] narrow
focus on a few comments made by the trial Judge fails to
account for the totality of the trial Judge's considerations
at sentencing. There is no doubt that an order of
restitution would cause this defendant financial pain, but

^It showed r^tmlnt on the part of the trial Judge to limit
consideration of Michigan Basic's injuries to the twenty-five
suspicious fires, given defendant's course of conduct

^The parfa'es' agreement included Michigan Basic's promise
not to pursue f^lerai RICO diarges against defendant.

^ As the parties prepared to negotiate a stipulated amount of
restitution, the trial judge stated;

Here's what i want .... I'm not telling you that I've
already drawn a trottom line in terms of sentence, but we
know as an absolute fact that Mr. Peters has cancer. He's

67 years old, and he has lung cancer, and, quite frankly,
the doctor says that not only would his sentence to prison
be detrimental but that, unfortunately, only ten to 15
percent of the patients remain alive tor three years

if any-even with that knowledge, do not think for a
second that I'm not absolutely ripped up over the thought
that someone who would be the instigator and cause of
this kind of conduct shouldn't even wdth the lung cancer,
go to prison. Dont think for a moment that it isnt still in
my mind, and i am really tom up about what to do here.

That said. If there were sufilcient-and I don't like-pain,
real pain, and part of that i think, woiJd be, in this case,
finandai pain, thafs part of a-of a consideration ... and
identity assets to me that i can tie up, literaily, so that i
dont have to wony, and i mean like bank accounts, i
mean real assets.

i dont want garbage, and as long as I'm satisfied that I
know where those are and i can tie them up, I'm vdlling to
talk, but i want pain, financial pain out of this. At least,
mayira that will balance this equation out a little bit

finanda! pain does not automatically render the order
primarBy penal.

[•**17] The order of restitution was issued under the
authority of the Michigan Constitution and the Crime
Victim's Righte Act Art 1, § 24 and the Crime Victim's
Rights Act were intended to enable victims to be
compensated ̂ irly for their suffering at the hands of
convicted offenders. It is dear that the Court of Appeais
did not recognize that the trial court intended that the
order of restitution defray the financial loss suffered by
the victims, Michigan Basic, and the Detroit Fire
Department. Once the amount of restitution was
decided, the tn'ai Judge emphasized that fiie proration of
the restitution [**16^ between the victims was a
matter for them to decide and not a concern for the
court or defendant.

Counsel for defendant cross appealed the voiuntariness
of file plea, arguing that it would be improper to aiiow a
challenged order of restitution to stand. The Court of
Appeals did not address the voiuntariness of the plea,
and we denied leave to appeal that Issue. However, the
logic that supports dismissing the appeal also supports
enforcing the order of restitufion.

We reverse the decision of the Court of Appeais and
remand the case to the trial court for an order consistent
with this opinion.

[***18] Elizabeth A. Weaver

James H. Brickiey

Patricia J. Boyle

Dorothy Comstock RIley

Conrad L. Maliett, Jr.

Dissent by: Michael F. Cavanagh

Dissent

CAVANAGH, J. (dissenting),

i respectfully dissent, i would [*527] uphold the rule of
abatement ab initio, and apply it to abate the entire
criminal cause (i.e., the conviction and any coiiaterai
consequences of the conviction) in cases in which the
defendant dies pending resolution of his appeal, in other
words, i would uphold our prior decision in People v
Bauim. 393 Mich. 601: 227 N.W.2d 553 f197S).
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However, i would take this opportunity to confine
Bauim's application to cas^ In which the defendant
dies pending his appeal of rlghL In cases in which the
defendant dies pending a discretionary appeal, I would
hold that such an appeal should t}e dismissed as moot,
and that the conviction and collateral consequences of
the conviction should stand.

1

[***19] When a defendant dies while his appeal of right
is pending, I believe that the defendant's appeal and
conw'ction should be abated for the reason endorsed by
some federal courts, and by the Instant Court of Appeals
panel:

The Supreme Court may dismiss the petition
without prejudicing the rights of the deceased
petitioner, for he has already had the benefit of the
appellate review of his conviction to which he was
entitled of right In contrast, "when an appeal has
been taken from a criminal conviction to the court of

appeals and death has deprived the accused of his
right to [an appellate] decision, the Interests of
justice ordinarily require Otat he not stand convicted
without resolution of the merits of P528] his
appeal, which Is an "integral part of [our] system for
anally adSudicaBng piis] guilt or Innocence." GiWin v
Illinois. 351 U.S. 12. 18: 76 S. a. 585. 590: 100 L

Ed 891 (1956). fUnited States v Moehlenkamp. SS7

F.2d 126. 128 (CA 7.1977) (emphasis added). See
also United States v Asset. 990 F.2d 208. 210-211

(CA 5. 1993): United States v Oberlln. 718 F2d 804

(CA 9. 1983): United States v Pauline. 625 F.2d

684. 685 (CA (***201 5. 1980): 205 Mich. Add. 312

317:517 N.W.2d 773 (1994U

When a defendant dies while his appeal of right Is
pending, i believe that any further sancdons or orders
arising from the defendant's conviction should be abated
for the follovtring reasons stated by the Instant Court of
Appeals panel:

^The majority of federal courts ilkevifee distinguish between
appeals of right and discretionary appeals, and apply the
abatement ab initio rule to abate at least the appeal and
commotion when tire defendant dies pending an appeal of right.
See United States v Davis. 953 F.2d 1482 (CA 10. 1992):

Clarke v United States. 286 U.S. Add DC 256; 91S F.2d 699

(1990): United States v millarns. 874 F.2d 968 (CA 5. 1989):

United States v Schumann. 861 F.2d 1234 (CA 11. 1988):

United States v iMo/ffca. 849 F.2d 723 (CA 2. 1988): United

States V IMIcox, 783 F.2d 44 (CA 6. 1986): United States v

Umaeld. 694 F.2d 682 (CA ft 1979): United States v Bectitet.

647 F.2d 1379 (CA 9. 1977).

In contrast to the holding in Dudley, we hold that a
restitution order is dismissed when It is based on a
criminal conviction that is abated ab initio. We

arrive at this conclusion by considering the rationale
behind the principle of abatement, which provides
that a defendant should not stand convicted when
death deprives the defendant of the right to an
appellate decision. iUnitBd States v Asset, suora at
210-211.] This rationale is based on the premise
that the resolution of an appeal can reverse a
con\riction. It Is obvious that an appellate decision
can also reverse those orders arlslr^ [**167] from
a  conviction such as a restitution order.

Furthermore, the Importance of an appellate
decision is apparent In the Michigan Constitution,
which declares that alminal defendants have a
right to appeal. Const 1963. art 1. S 20. With this in
mind, we believe that the (Hinclple of
abatement [***21] extends to a restitution order
where a defendant's death prevents an appeal of
the defendant's conviction.

In order to abide by defendant's right to appeal, we
dismiss the restitution order because appellate
review Is not possible. Although the victim has a
right to restitution, this right does not entitle the
[*529] victim to restitution Imposed by an order
that is not subject to appellate review.

In addition, we disagree with the analysis in Dudley
that a restitution order survives abatement ab initio
of the underlying conviction on the ground that the
primary purpose of restitution is to compensate the
victim. Restitution under MCL 780.766(2): MSA

28.1287(766)(2) Is part of the court's sentence, see
[People vj Schluter \204 Mich. Add. 60: SI4 N.W.Pri
489 (1994)1. and Is dependent upon the existence
of a conviction. If the conviction Is void, then the
restitution order also becomes void because a
victim's right to restitution remains dependent on a
conviction. Thus, we are not convinced that a
restitution order's compensatory purpose
determines whether the order survives abatement
ab Initio of the underlying conviction. [205 Mich.
App. 319-320.]

Obviously, [***22] I have a fundamental difference of
opinion with the majority conceming the significance of
a convicted defendant's constitutional right to an appeal.
I  cannot accept the majority's position that
considerations of judicial economy are more importeint
than assuring a proper appellate resolution of the guilt
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or Innocence of a convicted defendant. ("It Is better ——
policy to allow the litigation to end and the presumptively ^nd of Dommeat
valid conviction to stand than It is to ailow the convicted

defendant's survivors to pursue litigation ad Infmitum, In
an effort to dear the deceased defendant's name." Slip
op at 8.) In my view, the interest of justice requires
deference to a criminal defendant's constitutional right to
an appeal when tire defendant dies during the pendency
of an appeal of right. While I am aware that a \^cdm has
a constitutional right to restitution and that a convicted
defendant is no longer presumed innocent, I also
believe that when the Issues are compensation
stemming from a conviction versus a final adjudication
of a defendant's guilt or innocence, notions ["530] of
fundamental fairness demand giving priority to the latter
guarantee. ̂

t"""23] Because the defendant in this case died during
the pendency of his appeal of right, I would abate the
entire criminal cause-Including the restitution order
stemming from the conviction. The decision of the Court
of Appeals should be affirmed.

Michael F. Cavanagh

Charles L. Levin

^The majority misreads the Court of Appeals analysis of the
compensatoiy component to tiie restitution order. The majority
indicates that the reason that the Court of Appeals abated the
restitution order in this case was because the Court

considered the order to be "primarfly penal." Slip op at 13.

The Court of Appeals explicitly acknowledged both the
compensatory and penal qualities of a restitution order. ("This
Court has recognized that the purpose of restitution is to
compensate the injured party. ... In addition, a restitutiDn
order authorized under statute has punitive aspects." 205
Mich. App. 319.) However, the Court of Appeals did not find it
ne^ssary to determine which qualities predominated in the
Instant order because the Court's analysis of the abatement
rule's application to the order did not turn upon the purpose of
the order. Instead, the Court emphasized the relationship
between the conviction and the restitufion order. Recognizing
that the con\^ctian had to be abated under its understanding of
the abatement doctrine, and further recognizing that the
resfitution order in this case was based on that conviction, the

Court concluded that the restitution order likewise had to be

abated. See, i.e., "if the conviction is void, then the restituGon
order also becomes void because a victim^ right to restitution
remains dependent on a conviction." 205 Mich. Add. 320.

Thus, contrary to die majority's suggestion, whether the
resGtuGon served a compensatory or penal purpose was not
the dispositive factor under Ore Court of Appeals analysis.
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Opinion

[*532] [**412] Daniel P. McDonald seeks review of a

published decision of the court of appeals, State v.
McDonald. 138 WIs. 2d 366. 405 N.W.2d 771 (Ct. Add.

1987). dismissing an appeal from a judgment of
conviction and an order denying a motion for abatement
of the criminal proceedings ab inltio by the circuit court
for Lafayette county, Judge Ralph [^2] Adam Fine
presiding.

There are two issues before us on review. First, should
criminal proceedings against a defendant abate ab initio

•; 80A.LR.4th173

when the defendant commits suicide while pursuing
postconvlctlon relief? Second, if the doctrine of
abatement does not apply when the defendant commits
suicide while pursuing postconvlctlon relief, does the
failure to abate the proceedings violate the defendant's
right to equal protection? We conclude that when a
defendant dies while pursuing postoonviction relief,
regardless of whether death Is by suicide or by natural
causes, the defendant's right to bring an appeal
continues. Contrary to the assertions of the parUes, the
defendant is neither entitled to abatement of the criminal
proceedings ab initio nor barred from pursuing an
appeal.

[*533] Accordingly, we affirm that part of the decision
of the court of appeals which affirmed the circuit court's
denial of McDonald's motion for at>atement, we reverse
that part of the decision which dismissed the appeal
from the judgment of conviction, and we remand the
cause with instructions for the original appeal of the
conviction to continue. Because we conclude that a
defendant who dies while pursuing [***3] postconvlction
relief, regardless of the cause of death, is not entitled to
abatement ab Initio, we do not reach the defendant's
claim that his right to equal protection has been violated.

The facts before us are not in dispute. On June 22,
1985, Daniel McDonald (McDonald) was charged with
first-degree murder. McDonald entered pleas of not
guilty and not guilty by reason of mental disease or
defect. Following a bifurcated trial, McDonald was
found guilty of first-degree murder and was sentenced
to life Imprisonment.

On October 21,1985, McDonald filed a notice of Intent
to pursue postconvlction relief. McDonald also filed a

motion requesting a copy of the trial transcript. Prior to
a final resolution of his appeal, McDonald committed
suicide. Follovnng McDonald's death, his attorney filed a
notice of motion and a motion requesting (1) an order
vacating his judgment of conviction and sentence, and
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(2) dismissal of the information filed against him.

The circuit court denied McDonald's motion for

atiatement of the criminal proceedings. According to
the court, whe&ier aliatement of a criminal proceeding
shouid be granted following a defendanfs death
pending appeal is a policy question. [***4] After noting
that there is a strong public policy against condoning
suicide, the court concluded that It was Inappropriate
[*534] to adopt rules which sanction or encourage
suicide or which appear to reward suicide. Because
abatement in the case before it would appear to
sanction suicide, the court concluded that the rule

established in State v. Krvsheski. 119 Wis. 2d 84. 34B

N.W.2d 729 (a. Add. 1984) - the death of a criminal

defendant pending direct appeal abates all prior
proceedings - should not apply to a case In which the
defendant's death Is a result <if suicide. Accordingly, the
court denied McDonald's motion for abatement.

McDonald, by his attorneys, appealed the order denying
his motion for abatement and the judgment of
conviction. The court of appeals refused to abate the
proceedings, holding that It was inappropriate to vacate
criminal proceedings when the defendant commits
suicide while pursuing postconviction relief. The court
also dismissed the appeal fr^om the Judgment of [**413]
conviction, apparently on the grounds that the appeal
was moot because there was nc interest of the

defendant to adjudicate. McDonald. 138 WIs. 2d at
370. r*"51

According to the court of appeals, the abatement rule
adopted in KrysheskI Is Inapplicable when the
defendant's death is by suicide. The court of appeals
reasoned that, absent evidence to the contrary, It Is
presumed that an individual who commits suicide does
so by choice. While recognizing that death pending
appeal deprives the defendant of a final determination of
an appeal and that Justice normally requires abatement
of a conviction where the appeal Is unresolved, the court
concluded that when the defendant prevents a final
determination of the appeal by committing suicide,
Justice does not require abatement. The court of
appeals further noted that to permit abatement would
Justify the public and the [*53^ victim, or the victim's
family, in believing that the defendant succeeded in
vacating the Judgment of conviction through suicide
when he would have lost the appeal on the merits. Id
at 368-69.

in a concurnng opinion. Judge Sundby argued that the
court should reexamine its holding in ihysheski and that

the court should not adopt a rule that the death of the
defendant abates all proceedings ab initio, regardless of
the manner in I***Q whidi the defendant died. Judge
Sundby first noted that the historical legal rationale for
abating criminal proceedings upon the death of a
defendant was based upon the courts' conclusions that,
when a financial penalty Is Imposed upon a defendant, it
is unfair to punish the defendanfs family by making the
family pay the defendant's fine by virtue of an
assessment against the estate. He then argued that
this rationale is inapplicable when the Allure to abate
affected only the family. Moreover, because the rule
adopted by the majority would be likely to Involve the
court in exhaustive investigation and litigation
concerning the voluntatlness of the defendanfs death.
Judge Sundby advocated instead that the court "adopt a
very simple rule covering all deaths pending appeal, i.e.,
that the appeal is dismissed because the appellant is no
longer subject to the jurisdiction of the court." Id. at 373
(Sundby, J., concurring).

On September 15, 1987, we accepted McDonald's
petition for review.

Prior to this case, we have never addressed the
question of whether criminal proceedings should abate
ab Initio when the defendant dies while pursuing
postconvictlon [***7] relief. The court of appeals,
however. In Krvsheski. 119 Wis. 2d at 89. has
addressed this issue In the context of a defendant who
died of a [*535] heart attack while pursuing an appeal.
In KrysheskI, the court adopted WWlfiR the federal
approach to a defendanfs death pending appeal and
held tha^ when a defendant dies pending an appeal of
right, all prior criminal proceedings are abated.

The court of appeals first noted that, because the Issues
surrounding a defendanfs conviction become moot if
the defendant dies pending appeal, dismissal of the
appeal was appropriate. The court continued, however,
and stated that not only should the appeal be dismissed
but also the criminal proceedings should be abated ab
Initio. According to the court:

"Abatement of ail proceedings is based on the
recognition that a defendant pursuing an appeal of right
has not yet received all of the safeguards of the Judicial
s^tem. Death prior to appeal works a deprivation of a
final determination of the case's merits. Because an
appeal plays an integral part in our system for final
adjudication of guilt or innocence, justice requires the
abatement of a conviction [***8] where the merits of the
appeal are left unresolved." Id. at 88.
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We agree with the Kryshesid court that an appeal plays
an Integral part in the Judicial system for a final
adjudication of guilt or Innocence and that a defendant
who dies pending appeai shouid not be deprived of the
saf^uards that an appeal provides. We disagree,
however, that the appropriate remedy Is to abate the
criminal [**414] proceedings ab inlUo. Instead, we
conclude that, when a defendant dies pending appeal,
regardless of the cause of death, the defendanfs right to
an appeal continues.

This court has consistently recognized that a
defendant has a constitutional as well as a statutory
right to an appeal. Art. I. sec. 21. WIs. Const.: sbc.
f*S371 808.03(1). Stats. This right to an appeal, as

nyshestd notes, is an integral part of a defendant's right
to a final determination of the merits of the case. It
serves as a safeguard to protect a defendant against
errors in the criminal proceedings. A defendant who
dies pending appeal. Irrespective cf the cause of death,
is no less entitled to those safeguards.

Moreover, because collateral proceedings may be
affected by criminal [***9] proceedings in which It is
alleged that an Individual took the life of another. It Is In
the Interest of society to have a complete review of the
merits of the criminal proceedings. For example,
WW3r?1 under sec. 852.01f2m)(b). Stats., a final
judgment of conviction of felonious and intentional killing
Is conclusive evidence that the defendant has
feicniously and intentionally kDled the decedent, and
thus the defendant may not (1) receive money from the
victim's estate under the intestacy statute, sec.
852.01f2m}/a): (2) Inherit under the victim's will, sec.
853.11f3m): (3) receive any benefit from a contract In
which the victim Is the obligee and which names the
defendant as the beneficiary, sec. 895.43: (4) receive
any benefit, as a beneficiary, payable as a result of the
death of the victim, sec. 895.435: (5) receive a benefit,
as a beneficiary, from a life insurance pclicy on the life
of the victim, sec. 632.485; and (6) receive the victim's
interest In property held in joint tenancy, sec.
700.17(2)(b). ^ Because of these potential collateral
consequences, it serves the interest of justice to
continue the appeal. By continuing the appeal, the
[*538] necessity cf Initiating separate [***10] civil
proceedings virill be eliminated if the judgment of

conviction Is affirmed. If the judgment of conviction Is
reversed, the collateral rights may be resolved in a civil
proceeding.

Furthermore, if we adopted the reasoning of the court of
appeals in the present case and distinguish between
death by suicide and death by natural causes, future
cases would require the court to examine the
circumstances cf the defendant's death. Permitting an
appeal to continue eliminates the myriad of problems
which would arise from requiring courts to determine
whether the defendanfs death was voluntary or
Involuntary.

Other jurisdictions, although HN4^^ a minority, ^ have
also held that when a defendant dies while pursuing
pcstconvlction relief, the appeal [***11] should
continue. State v. Jones. 220 Kan. 136. 137. 551 P.2d
801 f1976): New Jersey State Parole Board v. Boulden.
156 N.J. Super 494. 497. 384 A.2d 167 f1978):
Commonwealtft v. Walker. 447 Pa. 146. 147-48 n. <*>,
288 A.2d 741 (1972). In Jones, the Kansas Supreme
Court held that HIV5i?l the interest of the family of the
defendant and the public In the final determination of a
criminal case and the fact that collateral rights are often
affected by the criminal proceedings warranted the
conclusion that the appeal shouid be adjudicated on its
merits, despite the death of flie defendant. Jones. 220
Kan, at 137.

[***12] Similarly, the Pennsylvania Supreme Court in
Walker rejected the defendanfs motion for abatement
ab inltio and the state's motion for dismissal, concluding
[*539] that WAfflflPi "it Is in the Interest of both a

defendanfs estate and society that any challenge
Initiated by a defendant to the regularity or
constitutionality cf a crimlnat proceeding be fully
reviewed and decided by the appellate process."
Walker. 447 Pa. at 147-48n. *. [**4151 We conclude
that these decisions articulate the correct rule.

We are not persuaded by the arguments of the parties
and the court of appeals that the appeal from the
judgment of conviction must be dismissed because the
proceedings are moot. As we have noted, society and
the deceased have a very real Interest in a final
determination of the defendant's appeai from the

^ The legislature recently affirmed fliat individuals should not
profit by their criminal conduct which causes death and
expanded that declaration to Include juveniles who are
adjudicated delinquent on the basis of unlawfully and
intentionally killing a person. 1987 Wisconsin Act 222.

The majority of the Jurisdictions addressing this issue
conclude that the criminal proceedings should abate ab iniUo.
B.g., United States v. Moehlenkamp. 557 F.2d IZfi, 128 (7th
Clr. lOTTY. State v. Morris. 328 So. 2d 65. 67 (La. 1576):
People V. Mazzone. 74 Hi 2d 44. 48. 383 N.E.2d 947 f1978).
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criminal conviction. Under these circumstances, we
conclude that McDonald's appeal is not moot

In summary, we hold that, when a defendant dies while
pursuing postconvlction relief, irrespective of the cause
of death, that the defendant's right to an appeal
continues. The defendant is not, moreover, enta'lied to
have the criminal proceedings abated ab initio. The
holding [***13] of the court in Krysheskl — that the
death of a criminai defendant pending direct appeal
abates ail prior proceedings - is overruled.

Because McDonald properly initiated the
process prior to his death, he is entitled to a final
determination of his appeal. We recognize that the
defendant's input into the appeal process is a significant
fector, but this consideration is overcome by the fact
that the appeal process reviews the appeal based upon
the record and cannot be modifled by a defendant's
action. Accordingly, we remand this cause to the court
of appeals with directions to continue McDonald's
original appeal from the Judgment of conviction.

1*540] By the Court. - The decision of the court of
appeals is affirmed in part, reversed in part, and the
cause is remanded for proceedings consistent with this
opinion.

Concur by: HEFPERNAN

Concur

HEFPERNAN, CHIEF JUSTICE (concurring).

i join in the opinion of the court but concur specially to
respond to the dissent

it may well be, as the dissent suggests, that the
defendant in this case is In the hands of God. However,
the responsibility for resolving the legal uncertainties left
behind is squarely In the hands of this court. [***14] It
Is no answer to that responsibility to abdicate our judicial
duty to another power. Indeed, it would t)e a violation of
our oath to administer justice to do so.

We operate in a constitutional society, with a 'Viraii of
separation between church and state." ** In this case,
that wall fences us on the side of the living and charges

Thomas Jefferson, Reply to Messrs. Dodge et a!., letter of
January 1, 1602, collected In Padover, The Complete
Jetfemon, 518-19.

us with responsibility for determining whetiier legal error
was made in the trial of Daniel P. McDonald
(McDonald). It is not his appeal which Is moot, as the
dissent would have it, but rather it is his death which is
moot, because he did not take the potential errors of our
justice system Into the grave \Mth him.

These potential errors remain behind to perplex and
confound his relatives, friends, reputation, and the legal
system. Indeed, an Important point of the majority
opinion is that these errors remain behind to worry
society at large, because such [***15] important
collateral matters as inheriteince. Insurance benefit
distribution, and distribution of various property may
wind [*541] up being condusiveiy determined u^out
benefit of a revtew for error in the potentially controlling
criminai action.

For these reasons, I suggest that the dissent suffers
from a lack of focus. This court seeks not to extend its
grasp "from here to eternity," but to discharge its duty In
the here and now of civil society in order to unravel the
potential legal problems caused by McDonald's death
pending appeal.

Dissent by: DAY

Dissent

DAY, J. [***16] (dissenting).

The majority opinion has now extended this court's
jurisdiction over criminai defendants [**41^ beyond
the grave, its appellate grasp now reaches "from here
to eternity!"

But the grave should end tiiis court's involvement with
the defendant. We trust the defendant - and his victim -
- are in the hands of one whose judgments "are true and
righteous altogether." Our judgments, even at their best,
are but imperfect reflections of absolute justice. We
should recognize that the death of Judge McDonald
ended this court's role in this matter. This case should

® Further, the dissent's point regarding the relevance of such
collateral matters as Inheritance to the facts of this case Is
unclear. Dissent, at 543-544. Does the dissent mean to Imply
that one rule should apply when collateral matters are at Issue
and another viAien collateral matters are not at Issue? This
would be tantamount to allowing or disallowing a right of
appeal based on the Identity of the victim - a novel approach
vriilch surely should be rejected.
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be dismissed as moot.

Judge McDonald was convic^d of first degree murder
for the killing of the young law partner of the man who
had recently defeated Judge McDonald In his re-election
bid for Circuit Court Judge of Lafayette [*542] county.
Judge McDonald committed sulckle In prison after
starting an appeai of his convlcfion.

The majority of this court has decided that the appeal
should proceed in spite of the fact the he Is dead by his
own hand. The theory Is that the dead or those who
survive them should have the opportunity for
"vindication" by allowing an appeal of his conviction to
go fonvard. But for what purpose?

[***17] The most that could happen would be that a
majority might hold an error occurred In the trial
warrantlr^ a new trial. Does that "vindicate" the
deceased? Hardly. There is not going to be a
determination that the deceased was "not guilty." That
Issue will never be retried. The majority opinion might
make sense if it held that if a new trial was granted to
the deceased, he would be retried "in absentia." That
isn't going to happen. The law provides that deceased
persons may be plaintiffs or defendants by their
personal representatives so that resolution of such
issues as their negligence or culpability for fraud or theft
resulting In civil liability may proceed and their ultimate
"vindication" or "condemnation" can begin, be tried,
appesded, and if prejudicial error is found, reversed and
be tried over again. But it Is obvious that this court Is
not prepared to hold that this should be done with
deceased criminal defendante.

The majority opinion (at 551) cites various statutes that
adversely affect the right of an intentional felonious killer
to profit torn the death of his victim.

The principal statute In sec. 852.01f2m) which reads as
follows;

"852.01 Basic rules for intestate [***18] succession
(2m) REQUIREMENT THAT HEIR NOT HAVE

INTENTIONALLY KILLED THE DECEASED. r543]
(a) If any person who would otherwise be an heir under
sub. (1) has feloniously and intentionally killed the
deoedenL the net estate not disposed of by will passes
as if the Idller had predeceased the decedent.

"(b) A final judgment of conviction of felonious and
Intentional killing Is conclusive for purposes of this
subsection. In the absence of such a conviction, the
court, on the basis of clear and convincing evidence,

may determine whether the killing was felonious and
Intentional for purposes of this subsection.

"(c) This subsection does not affect the rights of any
person who, before rights under this subsection have
been adjudicated, purchases for value and without
notice from the killer property that the killer virould have
acquired except for fols subsection; but the killer Is liable
for the amount of the proceeds. No insurance company,
bank or other obl^or paying according to the terms of its
policy or obligation is liable because of this subsection
unless before payment It has received at Its home office
or principal address written notice of a claim under this
subsection."

[***19] Each of the statutes cited in addition to the
above, l.e., sees. 853.11(3). 895.43. 895.435. 632.485,
700.17(2)fb) all provide: "Section 8B2.01f2m)(b) and M
applies to this section" (or "paragraph").

In any of the statutory possibilities If the time for appeal
had expired, the convicted one could not profit from his
victim's death. If, however, an appeal had been started
and the killer died prior to the appeal determination no
"presumption" as to his guilt or innocence would be
effective and that issue would be tried under any of the
cited statutes In a civil court. [*544] There the burden
[**417] of proving intentional felonious killing under
sec. 8S2.01(2m)(b). Stats., is "dear and convincing
evidence" not "beyond a reasonable doubt" as In a
criminal case. Thus, even if an appellate court found
there was not sufficient evidence to convict the
defendant beyond a "reasonable doubt" and reversed
the conviction and dismissed the criminal charge, the
case would sdll go to triel as a cMI case under sec.
8S2.01(2mlfb). StotsJ

This shows the futility of the procedure the msyorlty
adopts today. It does nothing.

In the case before us there is no claim that Judge
McDonald [***20] stood to profit from his victim's death.
Thus there Is absolutely nodiing to be gained by the
procedure adopted by the majority today.

The better rule is that In criminal cases death moots the
matter at whatever stage of the proceedings it occurs. If
a person Is charged and dies before coming to trial that
ends the matter; It Is moot.

If a person Is in the process of being tried and dies, the
trial should end. The possibility of a finding of guilt or
innocence Is ended. It's moot; It's over. No matter how
insistent those near and dear to the accused might be in
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demanding that the trial proceed, and claim that proof
could be offered to vindicate the accused, the trial

cannot go forward without the criminal defendant.

if one convicted took an appeal, won a new trial and
died before the trial could take place, the matter would
be moot and what might have happened in a new trial
vi^i forever remain unknown.

So it should be with the proceedings here before us,
where an appeal was initiated in time but the convicted
defendant died before the appeal was heard. The
matter should be treated the same as in the r54S]
hypothetical situations iiiusfrated above - it should
be [***21] recognized as moot

Suppose a defendant, represented at trial by the public
defender, was convicted and then the public defender
filed an appeal. Further suppose the defendant died
before the appeal was heard. Further suppose the
deceased defendant had no relatives, no personal
representative, because he owned no property, and no
"friends." What should be done? is the public defender
to be ordered at public expense to proceed with the
appeal to "vindicate" the deceased? To ask the question
seems to point up the absurdity of the rule adopted
today by the majority. Any interest "society" mght have
In the matter (Majority opinion at pages 537-539) would
be better served by declaring such a case moot.

There is no end to the slippery slope down which the
majority has started to slide. For instance, while there is
a limit on appeal time for alleged error at trial, there is
no such limit when constitutional error is claimed.

Section 974.06, Stats., provides:

"Postconvlctlon procedure. (1) After the time for
appeal or postconvlctlon remedy provided In s. 974.02
has expired, a prisoner In custody under sentence of a
court claiming the right to be released upon the ground
that [***22] the sentence was Imposed in violation of
the U.S. constitution or the constitution or laws of this
state, that the court was without jurisdiction to impose
such sentence, or that the sentence was In excess of
the maximum authorized by law or Is othervtrise subject
to trilateral attack, may move the court which imposed
the sentence to vacate, set aside or correct the
sentence.

[*54q "(2) A motion for such relief is a part of the
original tximinal action. Is not a separate proceeding
and may be made at any time

"(b) If it appears that counsel is necessary and if the

defendant claims or appears to be Indigent, refer the
person to the state public defender for an indigent^
determination and appointment of counsel under ch.
977....

"(5) A court may entertain and determine such motion
without requiring the production of the prisoner at the
hearing...."

After the time for appeal is long gone and the defendant
is long dead, what stops a relative, or "friend," or
anyone else from bringing a sec. 974.06, Stats., motion
to set [**418] aside the conviction and order a new
trial? Under the reasoning of the majority the answer Is;
"nothing." It could be an Interesting "full employmenf
[***23] program for the legal profession to dig up old
files from years back and start the process of
"vindication" for those long gone to their reward.

Furthermore, this court has already resolved the Issue
of what to do with a case that involved the vindication of
a man's reputation, when he died after his case was
briefed and argued in this court but before a decision
was mandated. The case Is State ex reL SteioBr v.

Elch. 86 Wis. 2d 390. 272 N.W.2d 380 /1B7R)

While McDonald is a criminal case, the Steiger matter
involved a John Doe proceeding. A John Doe
Investigation is about the closest thing to a criminal
proceeding that we have without being denominated as
such. This proceeding was directed solely against
Congressman William A. Steiger and he was the only
witness called. Qeariy, as a Congressman and as a
[*S47] citizen, his reputation was "on the line." His
refusal to obey an order to name the sources of his
Infbnnation on vote fraud subjected him to possible
incarceration.

The Kise arose because a large number of people
involved In the political process In Wisconsin wanted to
make it easier for citizens to register to vote. They
[***24] got legislation passed which established a
system of election day registration at the polls. William
A. Steiger, a United States Congressman for the Sixth
District of Wisconsin and former state legislator, had
evinced a longtime Interest In these matters. He
expressed concern that the system adopted in
Wisconsin and being considered by Congress for
nation-wide application made voter registration fraud
easier and more likely. He publicly stated that three
University of Wisconsin students from Madison had
visited him in his offices in Washington, D.C. and told
him that each had managed to vote twice in the
Presidential election of 1976 in Madison. They cited
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their experience as shovring a need for Confess to
tighten up the voter registration law which was a "hot"
political issue in Congress. Following his revelation of
these conversations, Congressman Stelger was asked
to reveal the names of the students by the Dane County
District Attorney. He refused and claimed it was a
privileged communication to him under the Speech and
Debate Clause of the United States Constitution.

in a letter to the Congressman from the Dane County
District Attorney dated June 1, 1977 (Exhibit L to
Steiger ["**25] AfRdavit dated Sept. 28, 1977), the
District Attorney said:

"Again, I find it surprising that a person claiming great
concern about voter fraud refuses to cooperate with
those charged u^th the enforcement of the [*S48] law.
No election law which you might deslgi will protect
against voter fraud unless it provides for the prosecution
of its violators and unless citizens concerned with the

integrity of the electoral process cooperate In Its
enforcement."

The matter became a political "cause celebre." The
Capital Times of Madison on May 18,1977 (Exhibit H to
Baldwin Affidavit filed April 28, 1978 in this court),
headlined a story, "Doyle calls vote fraud hearing -
Stelger is asked to appear voiuntariiy," The story
read in part as follows:

"Dane County District Attorney James E. Doyle, Jr. said
today he will ask U.S. Rep. William Steiger (R-Oshkosh)
to appear voluntarily before a John Doe hearing in Dane
County in an investigation of voter fiaud allegations
made by Steiger

"Steiger said this spring In a broadcast interview that he
had evidence of voter fraud in Madison, a charge which
has been repeatedly made by Republicans but which
has never been proved.

[***2q "Steiger was one of 10 House Republicans who
demanded Monday that Milwaukee County District
Attorney E. Michael McCann turn over a memorandum
which fiiey charged, shows serious potential for vote
fraud in the new Wisconsin system which allows voters
to register at the polls.

"The demand by Republicans is seen as a move to
discredit President Jimmy Carter's proposed legislation
to pattern national [**419] voter registration laws after
Wisconsin's system

"Doyle requested the John Doe hearing after Steiger
repeatedly refused to turn over the names of the three

persons who allegedly admitted to him [*54^ they had
voted more than once during the 1976 presidential
election

"A John Doe hearing, under state law, can be called to
investigate possible wrcng-doing, but does not
necessarily mean a crime has been committed

"Doyle said the alleged violations are felonies under
Wisconsin law,..."

Following correspondence between the CKy Clerk, the
District Attorney and the Congressman, Judge WHiiam
F. Eich commenced the "John Doe" proceeding at the
request of the District Attorney. Congressman Stelger
was subpoenaed. He appeared and refused to divulge
the names [***27] of the students who had told him of
their double voting under dalm of privilege pursuant to
the Speech and Debate Clause, Art. I, sec. 6 of the
United States Constitution. (Transcript of Proceedings
before Judge Eich Aug. 24, 1977, attachment IV to
aflida^ of Attorney Gordon B. Baldwin filed April 28,
1978.)

On February 28. 1987, Judge Eich issued a
Memorandum Decision denying Congressman Steiger's
dalm of Immunity. Among other things the dedslon
said:

"I have determined that his [Steiger's] actions were not
speech or debate and that he had no privilege under
Art. I, Sec. 6. I thus consider Mr. Steiger's argument as
to the chilling effect and his argument on federal
supremacy' to be without merit.

"i hold, therefore, that Mr. Steiger has no constitutional
or other privilege to refrain from answering questions as
to the Identity of the persons who admitted to him that
they had violated the criminal lav\s of Wisconsin
[T]he acts admitted to by [*550] the students constitute
a felony - a serious offense in Wisconsin - and Mr.
Stelger Is the only person possessing this evidence. It
would be no different in principle if the Congressman's
visitors had admitted [***28] complicity in several
unsolved bank robberies (or murders!) in the State of
Wisconsin."

Congressman Steiger through one of his attomeys.
Professor Gordon B. Baldwin, of the University of
Wisconsin Law School, petitioned this court for a Writ of
Prohibition directed against Judge Eich and District
Attorney Doyle.

In his Petition for Issuance of a Writ of Prohibition in this
couil, among the reasons given as to why this court
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should take the case, the petition stated:

'The Circuit Courfs opinion of February 10, 1978,
involves questions about the scope of the protections
afforded to Members of Congress and the general
public by the Speech or Debate Clause (Art. i sec. 6)
and First Amendment of the United States Constitution

and by the Federal structure of the American
government. This Court has not previously answered
these questions, which invoive sufficient compelling
interests to the public to warrant entertainment of this
original action....

"Irreparable harm to the petitioner and to the legislative
independence of the Congress of the United States will
continue if the Circuit Court's decision Is not vacated,..
(Petition, p. 2.) (Emphasis added.)

In his [***29] Memorandum In support of the petition, p.
17, counsel for Congressman Steiger stated:

The adverse effects of the ruling below would be felt by
Congressman Steiger and by all other members of
Congress."

[*551] An order to show cause was Issued and oral
argument took place on June 7,1978.

On June 8,1978, this court granted petitioner's request
that it take original jurisdiction to consider the merits of
the petition "because the <»se is a matter Pubiici juris."
The case was ordered placed on the court's September,
1978 calendar for On Brief disposition.

Congressman Steiger passed away on December 4,
19ra, before this court issued Its opinion. On December
22,1978, this court dismissed the action as moot. This
court said at p. 391:

[**420] "Congressman Steiger died on December 4,
1978. A decision on the merits of this dispute can have
no practical legal effect upon any existing controversy.
The case Is therefore moot,..."

If this court found against him he could have appealed
to the United States Supreme Court. If this court had
agreed with the Congressman's position, it would have
vindicated his Judgment and his conception of his proper
role as a Congressman and [***30] would undoubtedly
have provided comfort to his family and friends. That
might have been true had he lived, but he died and the
right to vindication or condemnation ended with his
death. So likewise should the issue In the case before

us be resolved. This court should not have one rule for

congressmen and another for deceased

The majority have rightly overruled State v. nrvsheskl
119 WIs. 2d 84. 349 N.W.2d 729 fa. Add. 1984). which

held death voided a conviction from the beginning, i.e.,
"abated" the entire action. That result, though
supported In some jurisdictions. Is wrong and the
majority rightly overruled It. But the majority is [*K2]
equally in error in saying an appeal may continue, if the
conviction Is upheld on appeal, what good does that do
the dead man or those who cherish his memory? Better
for all concerned if the matter is recognized as moot.

A majority of the present court vras also on this court
when the Steiger case was dismissed. This court
should follow the reasoning of its own precedent in
Steiger and recognize that death has ended the case.

Judge Sundby stated it well In his concurrence in State
V. McDonald. 138 WIs. 2d 366. 373. 405 N.W.2d 771

mm

[***31] "I believe it is better to adopt a very simple rule
covering all deaths, pending appeal, i.e., that the appeal
is dismissed because the appellant is no longer subject
to the jurisdiction of the court."

There is nothing we can do for the deceased. A wise
man long ago said of the dead:

'Their love and their hate and their envy have already
perished, and they have no more for ever any share in
all that is done under the sun. Ecclesiastics, 9:6 (RSV)."

This court should recognize Its own logical limitations, it
should follow Steiger and dismiss this case as rhoot.

End of Document
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Opfnion

r461] GILDEA, Chief Justice,

Appellant Mark Myri Burrell filed a direct appeal
challenging his forgery convictions. While his direct
appeal was pending in the Minnesota Court of Appeals,
Burrell died. Defense counsel filed a motion to abate the

prosecution ab inltio, arguing that Burrell's death
required the court of appeals to vacate the convictions
and remand to the district court with instructions to

dismiss the complaint After denying the abatement
motion, the court of appeals dismissed the appeal.
Because we conclude that HNI^ a prosecution
should abate ab initio when the defendant dies during
an appeal of right from a final judgment of conviction In

which restitution is not at Issue, we reverse the court of
appeals' denial of the abatement motion, vacate
Burrell's convictions, and remand to the district court
with instructions to dismiss the complaint.

This case arises from the decision of Burreil and his
brother, Steven Burrell ("Steven"), to svintch identities.
After the brothers had lived as each other for
approximately 12 years, attorneys advised both of them
that they had been living as each other for so long that It
was Impossible to stop. Attorneys also advised

Burreil and his brother, however, that there were
certain things, Induding marriage and the purchase of
property, they should do under their legal names.
Steven later purchased two properties In Austin, one at
204 South Main and one at 1604 East Oakland, under
his own name. Steven and the brothers' mother lived at
the 204 South Main address, and Burrell lived at both
addresses at various times.

By 2007, Steven had moved to Florida. While Steven
was living In Florida, the Mower County Auditor-
Treasurer's Office sent a letter to Steven advising him
that because he had not paid property taxes for several
years, both Austin properties were going into forfeiture.
The letter stated that Steven could avoid forfeiture by
signing a confession of judgment for each property,
which is an agreement to pay the delinquent property
taxes at a payment schedule of 10 percent of the owed
amount per year. Steven was unable to return to
Minnesota to sign the confessions of judgment and
authorized Burrell to sign on his behalf and pay the
taxes. Burrell consulted vtrith an attorney, who advised
him that he could sign the confessions of judgment and
pay the taxes as long as he did not intend to defraud
anyone p*4Ior benefit from it. Accordingly, on
December 21. 2007, Burrell, pretending to be Steven,
signed the two confessions of judgment as Steven
Burrell. Burrell made the required payments from
December 2007 until February 2010.
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On January 17, 2010, Steven died Intestete in
Nebraska. Bunell went to the Mower County Auditor-
Treasurer and asked if there was a way to transfer
Steven's two Austin properties to Burrell without going
through probate. Burreii, who had been living in Austin
as Steven Burrell, explained that he was really Mark
Burrell, not Steven; that he and his brother had been

switching identities for years; and that he wanted to
transfer title to the properties to the name of Mark
Burreii. The auditor-treasurer notified police that there
was an Individual who had entered into an agreement
with Mower County as Steven Burreii but who now
claimed to be Mark Burreii.

Austin police invest^ated and determined that Burrell
had identified himself to several people in Austin as both
Steven [*462] and Mark Burreii. Additionally, police
determined that the late Steven Burreii had been living
in Nebraska under the name of Mark Burreii. At the
conclusion of the investigation, Burreii was charged
[**5] with two counts of aggravated forgery In violation
of Minn. Sfaf. S 609.625. subd. 1(1) (2012), one count
for each of the confessions of judgment that Burrell
signed in Deromber 2007. ̂

Following a Jury trial, Burreii was found guilty of both
counts of aggravated forgery. The district court
convicted Burreii of both offenses and sentenced him to
12 months and 1 day in prison for each charge, to be
served concurrently. The court also imposed a $3,000
fine, which is still outstanding, but no restitution was
sought or awarded.

Burreii filed a direct appeal in the Minnesota Court of
Appeals challenging his convictions and sentence.
[^6] Burreii raised five issues in his direct appeal;(1)
insufficient evidence to support the conviotions; (2) plain
error in the Jury instruction for intent to defraud; (3) error
in permitting the alternate Juror to deliberate; (4)
prosecutorial misconduct during-closing argument; and
(5) error in imposing a sentence for each conviction. ̂

^Although Burrell was also charged with possession of a
short-barreled shotgun and theft, those charges were
dismissed before trial. When the State included Information
about the dismissed charges in its brief and appendix, Burrell
moved to strike the Information, arguing that it is outside the
record in this case. Because we conclude that the infbrmaUon
in quesfa'on is outside the record on appeal, we grant die
motion to strike. See Hall v. State. 772 N.W.2d 470. 481 n.s

fMlnn. 2009) (striking references to a criminal complaint that
was outside the record on appeal).

'The State concurred that the district court erred in imposing

Oral argument was held in the court of appeals on June
20.2012.

Five days later, on June 25,2012, defense counsel was
informed that police had discovered Burreii's body in his
home in Nebraska. On July 5, 2012, defense counsel
filed a motion in the court of appeals to abate the
prosecution ab IniSo.

The court of appeals denied the motion, explaining that
although the doctrine of abatement ab initlo was "not
itself new, its use in this factua? context in Minnesota
would be new." State v. Burrell. No. A11.1S17. 2019
Minn. Add. Unoub. LEXIS 12S8 at *2. Order Opinion

(Minn. Add, tiled Nov. 7. 2012) [**7]. Noting a recent
trend in other Jurisdictions to limit the doctrine, the court
of appeals concluded that it was "not fitting for us to
adopt and apply the abatement ab iniUo doctrine
here.'Vcf. After den^ng the motion to abate the
prosecution ab Initlo, the court of appeals dismissed
Burreii's direct appeal. We granted Burreii's petition for
review.

Burrell argues that the doctrine of abatement ab Initlo
requires the appellate court to vacate his convictions
and remand to the district court with Instructions to
dismiss the complaint because he died during the
pendency of his appeal of right from a final judgment of
conviction. The State argues that we should simply
dismiss Burreii's appeal. /W2i?l Whether to adopt the
doctrine of abatement ab Initlo is a question of law that
we review de novo. In re McCasldll. 603 N.W.2d 326.

327 fMlnn. 1999).

I.

Before turning to the parties' arguments, we begin writh a
discussion of the doctrine of abatement ab Initlo.

"Abatement" Is defined as the discontinuance '
of a [*463] legal proceeding "for a reason unrelated to
the merits of the claim." Black's Law Dictionary 3 (9th
ed. 2009). "Ab InlOo" means "tfjrom the beginning." Id. at
5.

The federal circuit [**8] courts have uniformly adopted
a rule that HN4i9] death pending direct review of a
criminal conviction discontinues not only the appeal but
also ail proceedings In the prosecution from the
beginning. Durham v. United States. 401 U.S. 481. 483.

multiple sentences for a single behaviorai incident and joined
Burrell in his request to vacate one of the sentences, in light of
our holding that Burreii's convictions abate and the complaint
against him must be dismissed, Burreii's request is moot.
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91 S. Ct. 868. 28 L Ed. 2d 200 (1971). overruled to the

extent that it Is inconsistent by Dove v. United States
423 U.S. 325. 96 S. Ct. 579. 46 L Ed. 2d 531 f1Q76). ̂

This rule is commonly referred to as the doctrine of
abatement ab initlo. United States v. Estate of Parsons.

367 F.Sd 409. 413 (Sth CIr. 2004). When "death has

deprived the accused of his right to" appellate review of
his conviction, "the interests of Justice ordinariiy require
that [the defendant not stand convicted without
resolution of the merits of his appeal, which Is an
integral part of our system for finally adjudicating his
guilt or innocence." Id. at 413-14 (emphasis omitted)
(quoting United State v. Pauline. 625 F.2d 684. 685 fSih
CIr. 1980nr

Of the federal courts of appeal that have considered the
question of what to do when a criminal defendant dies while
his appeal Is pending, all have adopted the doctrine of
abatement ab InMo. United States v. Rich. 603 F.3d 722. 724

(9th CIr. 2010): United States v. Estate of Parsons. 367 F.3d

409. 413 (6th CIr. 2004): r"*at United States v. Christopher.

273 F.3d 294. 299 (3d CIr. 2001): United States v. Wdahl. 160

F.3d 905. 908 (2d CIr. 1998): United States v. Poaue. 19 F.Sd

663, 665. 306 U.S. Add. P.O. 224 (D.C. CIr. 1994): United

States V. Davis. 9S3 F.2d 1482. 1486 (10th CIr. 1992]-. United

States V. Schumann. 861 F.2d 1234. 1236 (11th CIr. 19B8):

United States v. Dudley. 739 F.2d 175. 176-77 (4th CIr. 1B84y.

United States v. Moehlenkamo. BS7 F.2d 126. 128 (7th Cfr.

1977)-. United States v. Tonev. S27 F.2d 716. 720 (6th Cfr.

1975): Crooker v. United States. 326 F.2d 318. 319 (8th CIr.

1963).

^The Supreme Court has approved the federal circuit courts'
adoption of the doctrine of abatement ab inUh. Durham. 401
U.S. at 483 (vacating affirmance of defendant's conviction and

remanding to tfie district court "virith directions to dismiss the
Indictmenf). In Durham, the Court called the unaniml^ of the
courts that have considered the Impact of a defendant's death
on a pending appeal as of right from a final judgment of
con^^ction "impressive," and said that the federal circuit courts
"have adopted the correct rule." Id. But in Dove v. United
States. 423 U.S. 325. 96 S. Cf. 579. 46 L. Ed. 2d S31 (1976).

the Supreme Court declined to apply abatement Like Durham,
I""10]the defendant In Dove died while his request for
discretionary review of a court of appeals' decision that
affirmed his conviction was pending before the Court. Dove.
423 U.S. at 325: United States v. Dove, 606 F.2d 1398 (4th
C/r. 1974) (unpublished table decision). The Court in Dove
dismissed the petition for a writ of certiorari, allowed the
conviction to stand, and explicitty stated that Durham was
overruled "PJo the extent that [It] may be inconsistent with this
ruling." Dove. 423 U.S. at 32S.ThB federal circuit courts have
acknowledged the Supreme Court's holding In Dove, but have
declined to adopt its holding in proceedings before those
courts due to the distinction between appeals of right before

Among the states, the most common approach among
courts that have addressed [*464] the Issue Is to hold
that HA/Sf?i when a criminal defendant dies while his
appeal Is pending, the doctrine of abatement ab initio
applies. ̂  in re Estate of Vlaliotto. 178 Ariz. 67. 870 P.2d
1163.1165 (Ariz. Ct. Add. 1993): People v. St Maurice,
166 Cat 201, 135 P. 952, 952 (Cat 1913)] People v.
Dalv. 313 P.3d 571. 2011 Colo. Ado. LEXIS 844. 2011

WL 2308587. at *8 (Colo. Add. June 9. 2011): People v.
Robinson. 187 ill. 2d 461. 719 N.P.2d 662. 664. 241 III

Dec. 533 (III. 1999): O'Sullivan v. People. 144 III. 604.
32 N.E. 192. 194 (III. 1892): State v. Krlachheum. 219

Iowa 457. 258 N.W. 110. 113 (Iowa 19.34)- State v.

Morris. 328 So. 2d 65. 67 (La. 1976): State v. Carter.

299 A.2d 891. 895 (Me. 1973): Commonwealth v. Risen.

368 Mass. 813. 334 N.E.2d 14. 14 (Mass. 1975): State
V. Forrester. 579 S.Vi7.2d 421. 421 (Mo. Ct. Add. 1979):

[**12] State V. Campbell. 187 Neb. 719. 193 N.W.2d
671. 572 (Neb. 1972): State v. Poulos. 97 N.H. 352. 88

A.2d 860. 861 (N.H. 1952): People v. Matfeson. 7R

N.Y.2d 745. 551 N.E.2d 91. 92. SSI N.Y.S.2d 890 (N Y

the federal circuits and discretionary appeals to the Supreme
Court. See, e.g.. United States v. Christopher. 273 F.Sri 204.
296 (3d. CIr. 2001) ("In most criminal cases, proceedings In
the Supreme Court differ from those In the Courts of Appeals
in one fundamental respect: appeals to the Courts of Appeals
are of right, but writs of certiorari are granted at the discretion
of the Supreme Court"); United States v. Moehlenkamn. 557
F.2d 126. 128 (7th CIr. 1977) ("The Supreme Court may
[*•11] dismiss the pefition without prejudicing the rights of a
deceased peb'tioner, for he has already had the benefit of the
appellate review of his conviction to which he was entitled of
right .... [But] when an appeal has been taken from a
criminal conviction to the court of appeals and death has
deprived the accused of his right to our decision, the interests
of Justice ordinarily require that he not stand convicted without
resolution of the merits of his appeal ").

® Unlike other states, Oregon's policy, virtilch Is a combination
of abatement and dismissal, is contained in a court rule. Or. R.
Add, p. 8.05. The rule provides that upon learning of the
defendant's death, any party may notify the court and the court
should dismiss the appeal. Id. at 8.05(2)(b)-(n). if the appeal Is
the State's appeal, the appeal is simply dismissed. Id. at
8.05(2)(c)(l). If it Is the defendant's appeal and "the defendant
has made an assignment of error that. If successful, would
result in reversal of the convection, the court wnli vacate the
judgment and dismiss the appeal." Id. at 8.0S(2)(c)(ii). Ateo, "if
the defendant has assigned error only to . . . the
[**13] sentence," the court will dismiss the appeal but not
vacate the judgment Id. at 8.05(2)(c)(iii). But "DJf the
defendant has assigned error to a monetary provision of the
sentence, the court will dismiss the appeal and vacate the
challenged monetary provision." Id.
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1989): State v. Dlxon. 265 N.C. 581. 144 S.E.2d 622.

622-23 fN.C. 196S): Nott v. State, 91 Okla. Crim. 316,
218 P.2d 389, 389 (Okla. Crlm. App. 1950)', State v.
Marzllll. 111 R.I. 392. 303 A.2d 367. 368 (R.L 1973):

State V. Clark. 260 N.W.2d 370. 370-71 fS.D. 1977):

Carver v. State. 217 Tenn. 482. 398 S.W.2d 719. 720-

21 (Tenr). 1966): Varaas v. State. 659 S.W.2d 422. 423

fTex. Crim. Add. 1983): State v. Free. 37 Wvo. 188. 260

P. 173. 173 OAfvo. 1927).

According to these courts, HWfiffl the purpose of
criminal prosecutions is to punish the defendant, and It
is useless to continue such prosecutions when the
defendant is dead. Robinson. 719 N.E.2d at 663: accord

O'Sulllvan. 32 N.E. at 192: Carver. 398 S.W.2d at 720;

Matteson, 561 N.E.2d at 92 ("If affirmed, the Judgment
of conviction could not be enforced and, if reversed,
there is no person to try." (citation omitted) (Internal
quotation marks omitted)). Additionally, "death places a
defendant beyond the court's power to enforce or
reverse the judgment of conviction, thereby preventing
effective appellate review of the validity of the
conviction." Matteson. SSI N.E.2d at 92: accord
Kriechbaum. 258 N.W. at 113: Morris. 328 So. 2d at 67:

Carver. 398 S.W.2d at 720: Varaas. 659 S.lV.2d at 422

(The death of the appellant during the pendency of the
appeal deprives this Court of Jurisdiction.").

There are several states, however, that ["141 have
declined to adopt the doctrine of abatement ah initlo. In
ten of these states, the death of a criminal defendant
during the pendency of his appeal renders the appeal
moot, and the appeal is dismissed and the conviction
stands. Wheat v. State. 907 So. 2d 461. 464 (Ata.

2005): ® [*46$] State v. Trantoio. 209 Conn. 169. 549
A.2d 1074. 1074 fConn. 1988): Perrv v. State. S75 A.2H

1154. 1156 (Dei. 1990): Harris v. State. 229 Ga. 6Q1.

194 S.E.2d 76. 77 fGa. 1972): State v. Karsen. 141

Idaho 445. 111 P.3d 130. 135 (idaho 2005): Whitehouse

V. State. 266 ind. 527. 364 N.E.2d 1015. 1016 find.

1977): Royce v. Commonwealth, 577 S.W.2d 615, 616
(Ky. 1979)', People v. Peters. 449 Mich. SIS. 537
N.W.2d 160. 163 (Mich. 1995): State v. Benn. 2012 MT

Alabama applies a variation of the dismissal doctrine in which
the appellate court dismisses the appeal but instmcts the trial
court to place a notation In the record stating that "the
defendant^ conviction removed the presumption of the
defendants Innocence, but that the conviction was appeaied
and it was neither affirmed nor reversed on appeal because
the defiandant died while the appeal of the conviction vi/as
pending and the appeal was dismissed." Wheat. 007 Sa.2tt at
464.

33. 364 Mont. 153. 274 P.3d 47. SO fMont. 2012): State
V. Anderson, 281 S.C. 198, 314 S.E.2d 597, 597 (S.C.
1984). The courts in these states recognize that the
Judicial power of the courts Is limited to JusUclabie
controversies. Benn. 274 P.3d at SO (citation omitted)
(internal quotations marks omitted). If, therefore, "the
Issue presented at the outset of the action has ceased
to exist or Is no longer live, or If the court Is unable due
to an Intervening event or change In circumstances to
grant effective relief or to restore the parties to their
original position, ["15] then the Issue before the court
Is moot." Id. at SO (Internal quotation marks omitted);
accord Trantoio. 549 A.2d at 1074: Royce, 577 S.W.2d
at 616.

Further, these courts believe dismissal of the appeal is
appropriate because "[aj conviction . . .removes the
presumption of innocence, and the pendency of an
appeal does not restore that presumption." Wheat. 907
So. 2d at 462: accord Whitehouse. 364 N.&.2d at

Peters. 537 N.W.2d at 163. Dismissing the appeal,
according to these courts, also avoids many of the
pitfalls of abatement, including "deny[ln^ the victims the
fairness, respect and dignity guaranteed [under the law]
by preventing the finality and closure they are designed
to provide." Korsen. Ill P.3d at 135.

Recently, several states have begun to move away from
abatement ab Inlb'o or automatic dismissal upon the
death of the defendant. Currently, fourteen states do not
preclude appellate courts from considering the merits of
a deceased criminal defendant's appeal. Sfafe v. Cartin.
249 P.3d 752. 762-63 (Alaska 2011): State v. Clements.
668 So. 2d 980. 982 fFla. IQOfi).- State V. Makaile. 7Q

Haw. 40. 897 P.2d 967. 972 (Haw. 1005)- State v.
Jones. 220 Kan. 136. 551 P.2d 801. 804 (Kan. 1B76):
Surland v. State. 392 Md. 17. 89SA.2rl 1034. 1045 fMH

2006): r"171 Gollott V. State. 646 So. 2d 1297. 1303-04
{Miss. 1994): State v. Gartland. 149 N.J. 456. 694 A.2d
564. 569 (N.J. 1997): State V. Salazar. 1907.fJM.Sr..

'in I"16]some jurisdictions, such as Montana, the courts
recognize that restitution "may remain a viable and concrete
Issue" and allow that "upon a defendants death, the task of
demonstrating that the appeal has not been mooted will be the
burden of the defendant's personal representative." Benn. 274
P.3d at 51. Consequently, "{l]f the defendant's representative
establishes that the appeal Involves concrete Issues beyond
those which are Individual or personal to the defendant, for
which this Court can grant effective relief, then the appeal may
proceed." Id. Other courts, however, hold that "the It^ic that
supports dismissing the appeal also supports enforcing the
order of restitution." Peters. 537 N. W.2d at lae
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044. 123 NM 778. 945 P.2d 996. 1004 fNM 1997i:

State V. McGettrlck. 31 Ohio St. 3d 138. 31 Ohb B. 296.

509 N.E.2d 378. 382 (Ohio 1007): Commonwealth v.

Walker. 447 Pa. 146. 288 A.2d 741. 744 (Pa. 1972V.

State V. Chrlstensen. 866 P.2d 533. 536-37 fUtah

1993): Bevel v. Commonwealth. 282 Va. 468. 717

S.E.2d 789. 795-96 (Va. 2011): State v. Webb. 167

Wn.2d 470. 219 P.Sd 695. 699 IWash. 2009): State V.

McDonald. 144 Wis. 2d 531. 424 N.W.2d 411. 414-15

(Wis. 1988). if, after considering the merits of the
appeal, the appellate court concludes that the trial court
erred and a new trial Is required, the defendant's
conviction then abates due to the court's inability to retry
a deceased [*466] defendant. Webb. 219 P.3d at 699
("If the substituted party appellant Is successful In
showing that defendant's conviction must be reversed,
then, because remand for a retrial is Impossible, the
conviction and all associated financial obligations must
be abated."): Gartland. 694 A.2d at 569 ('The defendant
can no longer be retried for the crime."); Chrlstensen.
866 P.2d at 537 Clf there Is a reversal or a remand,
defendant cannot be retried and the civil judgment
abates."). ®

'of the states that [**18] allow appellate courts to consider
the merits of a deceased criminal defendant's appeal, ttrere Is
a split on whether the court should order subsUtufion of
another Individual or entity for the deceased defendant or
allow the appeal to proceed without substitution. In eight
states, the court may substitute another individuai or entity for
the deceased defendant Carlln. 249 P.Sd at 763 (allowing
substitution of the defendant's estate): Makalla. 897 P.2d at
SZi (allowing subsfa'tufion at the motion of the defendant's
personal representative or the State); Suriand. 895 A.2d at
1045 (allowing substitution at the motion of the defendanfs
estate); Go/toff. 646 So.2d at 1304 (allowing subsfitution,
including defendanfs attomey as the defendanfs successor,
upon any party's motion): Salazar. 945 P.2d at 1004 (allowing
substitution at the mob'on of any party or the court);
McGettrlck. 509 N.E.2d at 382 (alloviring substitution of any
person. Including the defendanfs attorney, on the motion of
the defendanfs personal representative or the State); Bevai.
717 S.E.2d at 795-96 (recognizing that *Ii]t is conceivable that
In a case where a criminal conviction could have a significant
negative Impact [**19] on a deceased defendanfs estate or
the rights of his heirs... the appeai could be prosecuted by a
substituted party"); Webb. 219 P.3d at 699 (allowing
substitufion upon the motion of the deceased defendanfs
heirs).

In the other six states, the courts pennit the appeal to continue
notwithstanding the defendanfs death, but have not required
that a party be substituted for the defendant. Jones. 551 P.2d
at 804 (resolving the appeal on Its merits, not mentioning

The primary virtue of allowing the appeal to proceed
[**20] is that "[Qt preserves both the presumptive
validity of the judgment and the ability of the defendant,
through a substituted party appointed for his or her
benefit, to maintain the defendanfs challenge to It."
Suriand. 895 A.2d at 1045. Consequently, "[i]t protects
the interests of both parties and of the public generally
and, because there are so very few instances In which
the problem arises, [continuing the appeai] should
create no appreciable burden for anyone." Id. The
defendanfs right to an appeal Is well recognized as "an
appeal plays an Integral part in the judicial system for a
final adjudication of guilt or innocence and . . . a
defendant who dies pending appeal should not be
deprived of the safeguards that an appeal provides."
McDonald. 424 N.W.2d at 413. Also, a deceased
defendanfs right to appeal was recognized at common
law, where "an attainder of felony would not be affected
by the death of the defendant, but that his executor or
heirs could pursue a writ of error in his stead." Bevel.
717 S.E.2d at 795. Further, although some aspects of
the appeal may be moot due to the defendanfs death,
"a criminal appeal, even after the defendant has died,
may remain a 'present, [**21] live controversy.' Often,
there will be a financial component... to a criminal
judgment, and the appeal will thus have financial
consequences for the defendanfs estate." Carlln. 249
P.Sd at 764. Also, "no prejudice Is suffered by the
[*467] deceased or his Interests In alloviring the appeal
to confinue" when "[fjhe Defendant had an opportunity
to participate fully in his appeal" prior to his death.
Salazar. 945 P.2d at 1004.

In addition to the preservation of the defendanfs rights,
courts have identified public policy considerations
supporting the continuation of a deceased criminal
defendanfs appeal, in Gottott v. State, the Mississippi
Supreme Court stated that continuation of the appeal Is
helpful because "our lawmakers and practitioners need
to be made aware of errors committed at the trial court
level. Leaving convictions intact without review by this

substitution}; Clements. 668 So.2d at 982 (holding that the
appeai may proceed for good cause arid recognizing the
interest of the defendanfs estate, but not specii^ng whether
substitufion Is required): Gartland. 694 A.2d at 568-69
(indicating that a motion for subsfitutlon of parties Is
permissible but not required); Walker. 288 A.2d at 744
(resolving the appeal on its merits, not mentioning
substitution); Chrlstensen. 866 P.2d at 535 n.7 (noting that
"since phe defendanfs] death, no subsGtufion of a party had
been made. While not an Issue on appeal, the issue may need
to be addressed on remand"); McDonald. 424 N.W.2d at 4is
(failing to address the issue of substitution).
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Court potentially leaves errors unconected which will
ultimately work to the detriment of our justice system."
Gollott. 646 So. 2d at 1304: see also McGetirick. 509

N.E.2d at 382 (proceeding with the appeal "furthers die
public policy of deciding cases on their merits"). Also,
"because collateral proceedings may be affected by
criminal r"22] proceedings ... It Is In the interest of
society to have a complete review of the merits of the
criminal proceedings." McDonald. 424 N.W.2d at 414:
see ̂ so Jones. 661 P.2d at 804 ("Oftentimes rights
other than those of an Individual defendant are Involved.

The right to inherit, or to take by will . . . may be
affected. The family of the defendant and the public
have an Interest in the final determination of a criminal
case." (citation omitted)). Finally, "[f|he Interests of the
victim and the communityD ... In condemning the
offender persist even after the defendant's death."
Cariin. 249P.3dat 764.

In sum, courts across the country take different
approaches when a defendant dies while his appeal of
right of his conviction is pending. But the majority apply
the doctrine of abatement ab initto. With this case law In
mind as context, we turn to the parties' argument.

it.

Burrell argues that we adopted the doctrine of
abatement ab InlHo In our 2010 order In State v. Hakala.
No. A0B-021S. Order. 2010 Minn. LEXIS 307 (Minn,

filed June 2. 2010). and that Hakala controls the
outcome of this case and requires abatement. The State
aigues that Hakala does not control the outcome here, if
we conclude that Hakala ["*23] is not controlling, Burrell
urges that we should align ourselves with the majority
rule, adopt the doctrine of abatement ab Initio, and
direct that the prosecution against him be dismissed.
The State urges us to affirm the court of appeals and
dismiss Burrell's appeal, leaving his convictions intact.
While we disagree that Hakala controls, we agree with
Burrell that his convictions should be abated and that
the prosecution against him should be dismissed.

A.

We turn first to Burreli's argument that Hal^la requires
that Burrell's convictions be abated. In State v. Hakala,
the defendant was convicted of three counts of criminal
sexual conduct after a jury trial. 763 N.W.2d 346. 34a
(Minn. Ado. 2009). The court of appeals reversed his
convictions in a published opinion. Id. at 353. We
granted the State's petition for review and heard oral
argument on the merits of the appeal on November 9,
2009. Hakala died on March 20,2010, before an opinion

was Issued, and his attorney filed a motion asking us to
"discharge the petition tor review, dismiss the appeal as
moot, and dismiss all charges against [Hakala] . . .
under the doctrine of abatement." State v. Hakala. No.
A08-021S. Order. 2010 Minn. LEXIS 307. *1 (Minn, filed

June 2. 2010) [**24]. The State opposed the motion,
agreeing that the case was moot but urging us to find
that the case was functionally justiciable and Issue an
opinion. [*468] Id. Relying on United States v.
Edwards, which we described as applying "the doctrine
of abatement when a defendanfs conw'ctlon was
reversed by the court of appeais on direct appeal and
the defendant died after certiorari was granted," we
dismissed Hakala's appeal as moot, vacated his
convictions, and remanded to the district court for
dismissal of the complaint. Hakala. 2010 Minn. LEXHt
307 at *1 (citing United States v. Edwards. 415 U.S.
800. 801 n.1. 94 S. Ct. 1234. 39 L. Ed. 2d 771 (1Q74)).

Burrell argues that Hakala controls our analysis here
because the facts of his case are materially
indistinguishable from the facts in HakeJa. To support
his argument, Burreli emphasizes that in both cases, the
opinion of the lower court was of no force because
review had been granted by a higher court. The State,
on the other hand, contends that Hakala Is materially
distin^lshable from tills case because Hakala died
pending discretionary review of a divided court of
appeals' opinion reversing his con\rictiDn and Burrell
died pending his appeal of right before any appellate
review [**25] had occurred. We agree with the State.

Hakala Is materially distinguishable from this case
because at the time of Hakala's death, his convictions
had been reversed by the court of appeals and a new
trial had been ordered. 763 N.W.2d at ana By contrast,
at the time of Burrell's death, his convictions had not
been reversed by the court of appeals. This Actual
distinction is important to application of the doctrine of
abatement ab Inltlo. When a person, like the defendant
in Hakala, dies after a final Judgment of conviction has
been reversed by tire court of appeals, the case for
abating the prosecution ab Inltlo is strongest. See
Edwards. 415 U.S. at 801 n.1 (abating the prosecution
ab Inltlo when the court of appeais had reversed the
conviction), in such a situation, the defendant is denied
more than a resolution of the merits of his appeal; he is
denied the benefit of his successful appeal. The
reversed convictions in Hakala provided a compelling
reason to abate the prosecution ab Inltlo. That reason is
not present in this case, and we therefore hold that
Hakala does not controi our analysis of the abatement
question presented here.
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B.

We turn next to Burrell's alternative argument.
[**20] Burrell argues that if we conclude, as we have,
that Hakala Is not controlling, we should recr^nize
at)atement In this case because Burrell died while his

appeal of right was pending. The State argues that we
should dismiss Burrell's appeal and not adopt the
doctrine of abatement ab inlilo. After careful

consideration, we conclude that Burrell's prosecution
should be abated ab Inltio.

/WTf?! Two primary considerations—the Unallty
principle" and the "punishment principle"—have
informed those courts that have adopted abatement ab
initio. United States v. Estate of Parsons. 367 F.3d 409.

413 fsth dr. 2004). First, With regard to finality, courts
recognize that" the Interests of Justice crdlnarlly require
that [a defendant] not stand convicted without resolution
of tlie merits of an appeal'" because resolution of an
appeal is an Integral part of our criminal Justice system
for finally adjudicating guilt or Innocence. United States
V. Wriaht. 160 F.3d 905. 908 (quoting United States v.
Poaue. 19 F.3d 663. 665. 305 U.S. Add. D C. 224 fP.C.

Cir. 1994)): see also Estate of Parsons. 367 F.Sd at

413-14 CThe finality principle reasons that the state
should not label one as guilty until he has exhausted his
opportunity [**27] to appeal.... [NJeither the state nor
affected parties should enjoy the fruits of an untested
ronvlctlon."). Second, w/ith regard to punishment, "to the
extent that the [*469] judgment of con\dctlon orders
Incarceration or other sanctions that are designed to
punish the defendant, that purpose can no longer be
served" after the defendant has died. Wriaht. 160 F.3d

at 908: see also United Stetes v. Moehienkamp. 557

F.2d 126,127 (7th Cir. 1977) ("[A]n appeal of right taken
from a final judgment of conwctlon becomes moot
because of the death of the appellant."). These same
two considerations lead us to conclude that we should

abate Bumell's prosecution.

With respect to the principle of finality, we have never
held - that a defendant has a constitutional right to
appellate review. See Carlton v. State. 816 N.W.2d 590.
614 fMinn. 2012) (assuming without deciding that the
Minnesota Constitution provides the right to one review);
Spann v. State. 704 N.W.2d 486. 491 (h/iinn. 2005)

(explaining that HAfflffi a defendant does not have a
consfl^onal right to appeal under the United States
Constitution). But Minnesota law plainly recognizes the
Important role that the defendant's right to appeal from a
Judgment [**29] of conviction plays In our criminal
Justice system. See Hutohinson v. State. 679 N.W.2d

160, 162 (Minn. 2004) (recognizing that HNSi9] a
conviction Is not final until "a Judgment of conviction has
been rendered" and "the availability of appeal
exhausted") (quoting State v. Lewis. 6S6 N.W.2d B3B.
S3B fMinn. 2003)). For example. In Spam, we held that
an agreement In which the defendant waived his right to
appeal from the Judgment of conviction In order to
secure a fevorable sentencing recommendation from
the State was Invalid "based on public policy and due
process considerations." 704 N.W.2d at 493. We
recognlMd that HNloflfl "[t]he right to
Implicates not only matters personal to the defendant,
but broader Issues as well. Once the defendant Is
convicted. Institutional concerns that the conviction was
fair and proper become paramount" Id.

Our rules of procedure likewise reflect the Importance of
the defendant's right to appeal from a judgment of
conviction In our system. Our rules expressly provide
that //Afffffl a criminal defendant has an appeal as of
right from any adverse final judgment Minn. R. Crim. p.
28.02. subd. 2(1). This rule reflects that app^late review
as of right for a convicted defendant [**29] Is an Integral
part of our system of criminal justice.

In short HN12f^ an appellate court's resolution of a
timely filed appeal as of right from a final judgment of
conviction Is an Integral part of our system In Minnesota
for finally adjudicating a defendant's guilt or Innocence.
When, as here, a convicted defendant has exercised his
right to review but the appellate court has not yet
decided the merits of that appeal, the doctrine of
abatement ab initio ensures that the defendant Is not
labeled "as guilty" until he has exhausted his appeal as
of right. Estate of Parsons. 367 F.3d at 413.

With respect to the punishment principle, the fact that It
Is impossible to punish Burrell—a deceased
defendant—also supports the adoption of abatement ab
initio. Indeed, the State has conceded that it cannot
recover the fine that the district court Imposed In this
case, and that the fine must be "vacated."

We acknowledge, as other courts have recognized, that
when a victim has been awarded restitution, the
principles discussed above may not weigh in favor of
abatement ab initio. See United States v. nhH.<ttnnhar
273 F.Sd 294. 299 (3d. Cir. 2001) ("Historically,
restitution, an equitable remedy, was intended [**30] to
reimburse a person wronged by the actions of another.
... We are persuaded that abatement should not apply
to the order of restitution ... and thus, it survives
against the estate of the deceased convict."); United
States V. Dudiev. 739 F.2d 17S. 178 f4th Cir. 1984)
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[*470] (abating the conviction but uphoiding the order
for restitution). But there Is no victim In this case who
was awarded restitution, and so we need not consider
and therefore do not decide how an appeliate court
should resolve the abatement Issue In such a

circumstance.

Like the majority of courts that have considered this
question, we conclude that when a defendant
has taken an appeal as of right from a final judgment of
conviction in which there has been no restitution

awarded and death deprives the accused of a decision
on the merits, the prosecution should be abated ab
inlb'o. We therefore reverse the court of appeals' denial
of the abatement motion, vacate Burreli's convictions,
and remand to the district court with Instructions to

dismiss the complaint.

Reversed, convictions vacated, and remanded.

WRIGHT, J,, took no part in the consideration or
decision of tills case.

LILLEHAUG, J., not having been a member of this
[**31] court at the time of submission, took no part in
the consideration or decision of this case.

Dissent by: DIETZEN

Dissent

DIETZEN, Justice (dissenting).

I respecttijily dissent. In my view, the court's adoption of
the abatement ab inith rule that eliminates a criminal
conviction in favor of a deceased defendant turns a
blind eye to the rights of society and the victims of
crimes, and ignores the trend in the law against this
extreme result, instead, the court should adopt the more
rational rule of allowing the appellate court to substitute
a successor in interest for the deceased defendant and

consider the merits of the appeal. Therefore, i vrouid
reverse the court of appeals' decision and remand the
case to that court to allow Burreli's successors in

interest to move for substitution and a hearing on the
merits of his appeal. To explain my dissent, i will set
forth in detail both the reasons why the majority's
abatement ab /nffib. rule lacks merit, and the advantages
of the substitution rule that I propose.

I.

forgery and appealed hte convictions, alleging
insufficient evidence of any Intent to defraud, defective
jury Instructions, error In ailoviring an alternate
[**32] juror to deliberate with the jurors, prosecutorial
misconduct, and error in the imposition of multiple
sentences. The State joined Burrell in his request to
vacate one of his sentences. Before the court of appeals
could rule on the merits of Burreli's appeal, however,
Burrell died.

The majority justifies adoption of an abatement ab Initio
rule that eliminates Burreli's convictions on two grounds;
(1) the defendant should not stand convicted without
resolution of the merits of his appeal, and (2) the
purpose of punishing the defendant can no longer be
served because the defendant is deceased. The
majority's justifications for its new rule lack merit

It is true that a conviction is not final until "a judgment of
conviction has been rendered" and "the availability of
appeal exhausted." Hutchinson v. State. 679 N.W.2d
160. 162 /Minn. 2004) (citing State v. Lewis 6fiR
N.W.2d 53S. 538 n.2 (Minn. 2oa?i). Indeed, "an appeal
plays an Integral part in the judicial system for a final
adjudication of guilt or Innocence." State v. McDanaM.
144 Wis. 2d 531. 424 N.W.2d 411. 413 (Wls. 19881 "[A]
defendant who dies pending appeal," therefore, "should
not be deprived of the safeguards that an appeal
provides." Id.: [**33] see also Citv of Newark i/
Pulverman. 12 N.J. 105. 96A.2d 889. 894 /NJ. 1*4711

19531 (holding that there is no mootness insofor as the
family of a deceased defendant Is concerned and his
legal representative should have the opportunity to
establish on appeal that the conviction was wrongful).

But unless overturned by the appeliate court, a
defendant's conviction remains presumptively valid and
the State has a compelling interest in maintaining the
judgment of conviction. See State exrel. Raiala v. Riaa.
257 Minn. 372. 382. 101 N.W.2d BOB. 614 tiaan) fThc

judgment of conviction... Is presumptively valid unless
it appears affirmatively from the record that the court
was without jurisdiction."). And "because there are so
very few instances in which the problem [of a deceased
defendant] arises," continuing the appeal to achieve
these public policy goals "should create no appreciable
burden for anyone." Surland v. State. 392 Md. 17. 89S
A. 2d 1034. 1045 fMd. 2006). Because Burreli's
convictions have not been overturned by an appellate
court, they remain presumptively valid, and the interests
of justice favor not abating the convictions.

Burrell was convicted of two counts of aggravated Significantly, English common law recognized that the
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interests of Justice favored [**34] aiiowing the
defendant's heirs the right to continue his appeai. See
Beve/ V. Commonwealth. 282 Va. 468. 717 S.E.2d 789.

795 fVa. 2011) (recognizing the defendant's right to
continue his appeai at common iaw where "an attainder
of felony wouid not be affected by the death of the
defendant, but that his executor or heirs couid pursue a
writ of error in his stead"); Marsh & his Wife, (I'^O) 78
Eng. Rep. 481 (Q.B.); Cro. Eiiz. 225 ("An executor may
bring a writ of error to reverse the outiawry for felony of
his testator."); 4 Wiiiiam Biackstone, Commentaries on
the Laws ofEngiand 391>92 (1807); 2 Wiiiiam Hawldns,
A Treatise of the Pleas of the Crown 654 (John
Curwood, ed., 8th ed. 1824); Timothy A. Razei, Note,
Dying to Get Away wM} it: How the Abatement Doctrine
Thwarts Justice-^nd What Should Be Done Instead,
75 Fordham L. Rev. 2193. 2198 (2007) (stating that
courts have only applied abatement ab inltio sitx» the
late nineteenth century and noting that some states
have never adopted the doctrine of abatement ab iniUo).
The origins and justifications for abatement ab Initio are,
at best, murky, and therefore this court need not adopt
the unsound doctrine of abatement ab initio. See

Fleeaerv. Wveth. 771 N.W.2d 524. 529 (Minn. 2009).

The [**35] majority also argues that a judgment of
conviction is primarily designed to punish the defendant,
that the defendant Is deceased, and therefore the
purpose of the judgment of conviction can no longer be
served. This argument ignores the broader purpose of
the criminal justice system, which recognizes not only
the constitutional rights of the defendant, but also the
legitimate right of society and the victims of crimes to
retribution. See Kennedy v. Louisiana. 554 U.S. 407.

420. 128 S. Ct. 2641. 171 L Ed. 2d S2S f200m

("[PJunishment is justified under one or more of three
principal rationale: rehabilitation, deterrence, and
retribution."); see also Graham v. Florida. 560 U.S. 48.
130 S. Ct. 2011. 2028. 176 L Ed. 2d 825 (2010).

Retribution serves the purpose of having a convicted
defendant pay for the crime committed and the negative
impact of that crime on society and the victims of the
crime, in Graham the Supreme Court observed that
"[s]ociety Is entftied to impose severe sanctions ... to
express its condemnation of the crime and to seek

restoration of the moral imbalance caused by the
offense." Graham. 560 U.S. at 71.130 S. Ct. at 2028.

Our criminal justice system recognizes the rights of
victims in criminal prosecutions. Morris v. SlaoDv. 461
U.S. 1. 14. 1*4721 103 S. Ct. 1610. 75 L. Ed. 2d 610

(1983) [**3q ("[i]n the administration of criminal justice,
courts may not ignore the concerns of victims."); see

also Douglas E. Beioof, Weighing Crime Victims'
Interests in Judicially Crafted Crirrdnai Procedure, 56
Cath. U. L Rev. 1135. 1152-53. 1158-63 (2007). Other
courts have recognized that "[Ijhe interests of the victim
... in condemning the offender persist even after the
defendant's death." State v. Cartin. 249 P.3d 752. 764
(Alaska 2011). Abating a defendant's conviction denies
victims "teirness, respect and dignity" and prevents
"finality and closure." State v. Korsen. 141 Idaho 445.
Ill P.3d 130. 135 (Idaho 20051. Crime victims are also

entKied to "receiv[e] compensation for loss due to
criminal activity" and "obtaInQ retribution against the
person who wronged them" by seeing the perpetrator
Justly convicted of the crime. Razei. suora. at 2209-10-.
see also People v. Peters. 449 Mich. 615. 537 N.W.2d

160. 164 (Mich. 1995) (recognizing that crime victims
"sufferD significant losses as a result of [a] defendant's
criminal conduct"). Because the victim may be entitled
to restitution, "a criminal appeai, even after the
defendant has died, may rernain 'a present, live
controversy' " with "consequences for the defendanfs
[**37] estate." Cariin. 249 P.3d at 764. Also, "coiiaterai
proceedings," including any civil action brought by the
victims, "may be affected by criminal prcceedings."
McDonald. 424 N.W.2d at 414: see also State v. Jones.
220 Kan. 136. 551 P.2d 801. 804 (Kan. 1976)

("Oftentimes rights other than those of an Individual
defendant are involved. The right to inherit, or to take by
will . , . may be affected. The family of the defendant
and the public have an interest in the final determination
of a criminal case." (citation omitted)).

The majority's rule turns a blind eye to the interests of
society and the victims of the crimes involved. A
proposed rule aiiowing substitution for the deceased
defendant and consideration of the merits of the appeai
respects not only the constitutional rights of the
defendant, but also the interests of society and the
victims of the crime involved.

i propose the court adopt a rule that allows substitution
of the defendant's successor in interest and continuation
of the appeal. Substitution and continuation of the
defendanfs appeal afford the defendant, through his
successor In interest, the safeguards of an appeai.
Additionally, substitution and continuation "preserveQ
both [**38] the presumptive validity of the judgment and
the abliity of the defendant, through a substituted party
appointed for his or her benefit, to maintain the
defendanfs challenge to it." Suriand v. State. 895 A.2d
at 1034. 1045 (Md. 2006). Finally, "no prejudice is
suffered by the deceased or his interests in aiiowing the
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appeal to continue" when "[t]he [d]efendant had an
opportunity to participate fully in his appeal" prior to his
death. ® State v. Salazar. ia97-NMSC-Q44. 123 NM
778. 945 P.2d 996. 1004 fNM 1997). The virtues of

continuing the defendant's appeal have been
recognized by the fourteen [*473] states that now allow
their appellate courts to consider the merits of a
deceased criminal defendanfs appeal in most
circumstances. State v. Carlin. 249 P.3d 752. 762

/Alaska 2011): State v. Clements. 668 So. 2d 980. 982

fFla. 1996): State v. h/lakalla. 79 Haw. 40. 897 P.2d 967.

972 (Haw. 1995): State v. Jones. 220 Kan. 138. 551

P.2d 801. 804 /Kan. 1976): Surland v. State. 392 Mrf.

17. 895 A.2d 1034. 1045 /Md. 2006): Goltott v. State.

646 So. 2d 1297. 1303-04 /Miss. 1994): State v.

Gartland. 149 N.J. 456. 694 A.2d 664. 669 /N.J. 1997i:

State V. Safazar. 1997-NMSC-044. 123 N.M. 778. 945

P.2d 996. 1004 /N.hfl. 1997): State v. McGettrtck. 31

Ohio St. 3d 138. 31 Ohio B. 296. 509 N.E.2d 378. 382

/Ohio 1987): Commonwealth v. Walker. 447 Pa. 146.

288 A2d 741. 744 /Pa. 1972): I**391 STafa v.
OiristensBn. 866 P.2d 533. 536-37 /Utah 1993): Bevel

V. Commonwealth. 282 Va. 468. 717 S.E.2d 789. 795-

96 (Va. 2011): State v. Webb. 167 Wn.2d 470. 219 P.3d

695. 699 /Wash. 2009): State v. fylcDonald. 144 Wis. 2d

531. 424N.W.2d411. 414-15/Wis. 1988).

As the Maryland Court of Appeals recognized In
Suriand, "the public generally" has an interest in criminal
appeals that supports substitution and continuation of a
deceased criminal defendant's appeal. Surland. 895
A.2d at 1045. [**40] The continuation of the appeal is
helpful because "our lawmakers and practitioners need
to be made aware of errors committed at the trial court

level. Leaving conwcb'ons Intact without review by [an
appellate court] potentially leaves errors uncorrected
which will ultimately work to the detriment of our justice
system." Gollott. 646 So. 2d at 1304: see also

The defendant's interests would also be protected in the
event the appellate court reverses his convictions because In
that Instance the defendant's convictions would atrate ab hUtlo

due to the trial courfs Inability to retry a deceased defendant.
See State v. Gartland. 149 N.J. 456. 694 A.2d SB4. S69 (N.J.

1997) (The defendant can no longer be retried for the

crime.'O: State v. Christensan. 866 P.2d 533. B37 (Utah 19931
("If there Is a reversal or a remand, defendant cannot be
retried *1: State v. Webb. 167 Wn.2d 470. 219 P.3d 695.
699 /Wash. 2009) ("If the subsfituted party appellant Is
successfel In showing that defendanfs conviction must be
reversed, then, because remand for a retrial Is Impossible, the
conviction and all associated financial obl^aflons must be
abated.").

MoGetbiok. 509 N.E.2d at 382 (proceeding with the
appeai "furthers the public policy of deciding cases on
their merits"); McDonald. 424 N.W.2d at 414 ("[|]t is in
the interest of society to have a complete revi^ of the
merits of the criminal proceedings.").

in sum, i dissent from the majority's decision to abate ab
Inltio Burreli's convictions for two reasons. Abating a
criminal conviction without consideration of the merits of
the appeai ignores the legib'mate rights of society and
the victims of the crimes involved. My proposed rule
allowing substitution of a successor in interest for a
deceased defendant and consideration of the merits of
the appeal Is well grounded in the common law; and the
rule respects the constitutional rights of the defendant,
and the interests of society and the victims of the
crimes. Consequently, I [**41] would remand this case
to the court of appeals for consideration and resolution
of the merits of the appeal, including the conectlon of
any errors that may have occurred during trial.

End of Document
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